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PREFACE 

A S Solidity of Judgment^ 
jf\ Utility of Mmter^ tftid 
Perfpicuity of Method^ will j^ 
too ohious to every intelligem 
Reader y on the firfl Ferufil ifj 
the following Treattfey not to con- 
vince bim that it is om'rf tk^^a- 
borate Piecet of the taifi tfvrd 
Chief Barm G i lb 8 kt, .^Wf /r«-i 
ftme there needs m furtter -^^ 
logy for mcfking it j^a^icy i^e^ 
dally fince it is a Stdje3 eJfentiaUy 
neceffary to he known hy every In- 
dividttal who has any Kind of In- 
heritance or Poffejion ; for it is 
eakuhted in fucb a Manner as 
to he of Ufe to the Ptihlic in 

generaly 
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. T HE ° 

L A W 

0ISTRES SE S 

AND 

REPLEVINS. 

C H A R I. 

Of the Diftrefi, 

iH£ Diftrefr is a Rsmfdy gi- 
ven to the Lord to i«oover 
die Rent or Semees yrtkasSa 
the Tenant hath obligisd him* 
ftif by his feudal Con(ra£t to pay by 
w^ of Retribution for his Farm. 

B Thefc 




The Law of I>i«Tifc]«ssEfft 



«pdj^4o. Tbeie Services, when the fcudftlTc- 

GovcraSai ^w^s prevailed, wcfc chiefly of «wp 

47* Sorts, either Military a? attending on 

the Lord in War, or Minifterial aa a|- 

tending his Courts in Tioae of Peace, 

and there aflifting the Lord io the I^- 

.ftribution of Juftice, or ploughing utd 

tilling his Demefne. - 

The Non*perforniance of thefe Ser« 

vices was. by the old feudal Law *« 

Forfaturc of the Fleud. . This is cv|- 

"V'gd- ^57. dent from feveral Paflages in Vigellius 

j^Vfcad. ("«der Title, ♦ Caufa ex quibusfeu^ 

Ann. 126, dum amittiiur) Si Vajfalus D^mmo 

"9- non ferviat^ fidelitatem^e ei n»n pruf^ 

fiet -— *. 5i Vaffalus d^ Damim in Jus 

vocatus nm venerit -•—'^ & paSlum 

feudi non ^r^rfar— — Thefe, fays he, 

were all Forfeitures, and the liord en 

fuch Failures of his Tenant was at 

Liberty by that Law to reTaflUme his 

. Feud. ....;. 

. : — -— rrr: — — r 

♦ The Caufes for which the Feud wa^ loft. 
^ If SI Vaflal does not ferve his Lord, or h not 

; faithful to him. ^If a Vaflal being fummoned 

^^y his Lord to a Court of Juftice, does i|Ot 
^ome.— — If he break his feudal Agreement. " 

The 
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'11k5 Rigoor df thk Law was miti- 
^ted with us^ and thefe feudal Forfeit ^ 
tures changed into Diftreflcs according 
^o ihe pignorary Method c€ the CivU 
Law, from whence the Notion feen&s 
firft to have been bortowed, as may be 
Meen ifi the Title, ♦ De iiiJra^'o^mg.Vb.m: 
figftorum, Creditorh afhitrio fermtti^ *• S- fcl.66©» 
tur ex pignoribus fin obltgatis quibus 
vetit diftraHis ad Juutn ctmmodum per^ 
'Venire : For there appear no Footflepa 
of it in the feudal AtithotB. 

Prom whence focvcr the Nartte or 
Notion came, the Remedy obtained 
fo early in our Law, that we have no 
Memorial of its Original with m ; and 
as this Power was anciently uftd by 
Loi'ds, it grew as burthenfome and 
' grievous to jenants as the feudal For- 
feiture, there being no I^fierence to 
the Tenant, between the Lord^s fei^ing 
the Land itfelf, and turning the Tenant 



^ • Of the Obligation of Pfcdgcs. The Cr#. 
ditor may at his Choice come at his Intercft 
from either of the Pledges that were bouitd to 

UtDf 

B a out 



out of his PoiTeilion, and bis ftripping 
litm Qf *h¥ )?7hQJip|^Qdwce opivcnfts of 
it ajt hif Pieafui€. 

4n<i npt oi^y tjbe Produce of the 

^fry TIbing Ui^ iifras bfougltf on tHe 
^Laod were liable^to 4^e Lord«s Piftreis^ 
^ % tl)is li^Ti^.^U the Plunder of the 
War, which the Vaiiki hacL IgMrpug^t 
hoaie was oft^n curriedi c^hy thie \^^ 
an^ the Djiti^s by his Power removed 
out of the Reach of the Tefia^ti ^nd 
all this on the iligbteft Occafions. 

Tbi^ Power, as it was pradifiid iQr 
the Xx)rds, did not only oppcefs the 
T^naats, but put them ^ etitifl^ 
iwder the Pa^^ c^ their I^ords, as to. 
enable tbenato briog great Numbers ^ 
their Vafl^s into the Field agaiaft thiur 
Prtace, miA thereby difturb the pul^- 
. Uck Peace of the Ripgdooi. • 

There were yet two other Inconve- 
nicncics which arofe froffi flTe* Abufe of 
thefe Diftrefflba. 

The -firft Wis, that in the Difpates 

and Contefts which frequently arofe 

6 between 
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The Law of DistresseV. 5' 

kitwteff i^hbdoriUg Lords thcmfelve$^ 
whilft each Lord wa$ eindeavouring to 
enlarge! Hk Bounds and enaoacH on his 
NcSigbbodt's Property^ the Tenants 
vfiete generally diftrahted by both, by 
v^icb the^ Tenant ^as broughjt within 
the Sei^nory, and*fo became fubjed to. 
that feudal Dependence and Service 
l^i«h accohipanied the Military Te- 

The other Mifdiief was, that wheft 
dhie Lords had brought them under 
th]rir Dependence, they would dtfllrain 
ifeienif for, the Amerciament^ of (heir 
Courts^ and as the Statute of Mar!-- 
M'ii^t ^refles it, ^ Graves ukioms 
j^cerint^ ei diftrlBitmet quoujqhe re^ 
dempAbnes receperini ad voluntatem 
fuam: And what ma^e thefe Abufes 
the niore infupportable^ was, that thefe 
Lord^ -f per Mimfirtn JDomini Regis 2laft.io2>}. 
jufiickiri non permit tant^ nee Juftineartt 



* Woukt take fevere Revenge and Dijbeflb 
imtil tht^ had rcqeived Fines' at tbetr Pttafare. 

f Wottlll not be juftified by the OiEoen df 
^e liprd the King, nor fufier them to deliver 
th6i}ifti-efl%3 they had t^keh by their own'Ao- 
0^^ at their Pkafure, 

B 3 quod 



^ TKe Law of Di$TitE$$fii; 

^iW per ipfii libirentur dijtniSiiaidi 
quas . autboritate propria fecmnt ^ ad 
voluntatem fuam: $o that they feemed 
to throw off the Authority of the 
Law, and to 'fubvert the fuinlanieaial 
• Rule, that no Property was to b* altered 
withottt <hc King'si Writ. 

But thefe OprofQons ended witk the 
Diftradions of the Barons Wars; for 
towards the End of the Reign of 
%u izH. i* Hen. 3, there were particular Lawa 
made to regulate the Manner of dU 
ibaining, and not to fuffer the Lords 
to extend this Remedy beyond ih^ 
JMifchief it was firft introduced for, 
which was no more than to empower 
the Lord by femng the Chattels^ «o 
oblige the Tenapt to perform the 
feudal Serviceit 

. Thefe were to remain in the Lord"^ 
Hands as Pledges to compel the Ptr-r 
formance, and the Detention was no 
longer lawful than the Tisnant refiiiiKl 
to do the Services- which were re&rved 
by the feudal Cohtrafi; aud by vt^BoX 
Steps it came to be brought under the 
H^H^uUtions which goverq |t at thi$ 
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Tke Law of Di str e s s e s. 7 

lky» w«:. {hall, have Occafion to ob- 
serve,- by oonfidering, 

'; I. The feveral Sorts of Diftreflb, 
«iid in what Cafes a Diftreft lies. 

II. What Things an diftraioable. 

' IIL How the Dlftrefs is to be ofed ; 
and herein of the Pound, the Place 
appointed by Law for the Cuftody of 
the Pledge or Diftrels, 

. L The fcveral Sorts pf Diftrefles, 
.tod in what Caie a IXftrefs lies. 

The Diftreis at Commcm Law was 
nfed in fix Cafes, viz. 

i« For the Services doe to the Lord i Ra Abr.^ 
arifing from the Tenure, as Homage, ^S* 
Fealty, Rent, Suit of Court, &c. for 
the £Xftrei&, as is already obfervcd, 
i^mc in the Place of the Forfeiture, 
and was a mild Alteration of the feudal 
Law^ which allowed the Lord to feixe 
liie Feud for the Non-performatice of 
the Services. 

\ 'B 4 So 
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8 The Law of Distresses. 

I Ro. Abn So for Relief, * Jid pur fife nmrrier^ 

4Xa 49. b. OT \^^ y^^'^^ fi*^ GbevaUer^ the Lorf 

I Jon. 132* may diftrain 5 for thefc were Parts of 

^33- the feudal Profits, tho* they were not 

'*'* Mnual, and therefore recoverable in.tho 

fame Manner* ... . . 

But it nwry here bc: n«:ei]&fy/tQ. di- 
ftinguifh the Relief into the Relief pro* 
p* and improper, 

?'£ Rm"^' The proper Relief is the ancient Re^! 

^ . cm. j.^^^ which was dije to the Lord at 015 

I Jon. 132, before the Entry of the Heir, or new 

Latch 130. Tenant ipto the Lan(|r This wis an* 

3 Buift. 323/ciently paid in Money, aijd was npt fix 

Plowd-Com, properly a Service as a Perquifite or In*^ 

'** cident to tlie, fwdal Tenw/^ and arofe 

from this, that whflil the Feud waj^ 

temporary and precarious, the Lords 

i»fcd«ppn.th^JReath of tbqir. Tenants, 

.; a^d b?|bf e. the. JJeir wasr a^itjed in^ 

(})fi Feud, to bblig? thft Heir to pay ^ 

Sttm of, JVtoncy. This, aftw, the Feu4 

caine tQ be eftabli(hed, and m^eper^ 

petual, qanf^ tp: be Parti o^ i\xt. fei^al 

Profits, : the Tieaants e^fijjjr. CQqfentinj^ tq 

i|. upop the; Efta.blifbme^f o£ the il^eudt^ 



♦ Relief for ttmrjiog tho Dau|;htcr, orTo^? 
IBddi^ the Son a Knight..^ . - 

la 



The Law of Pi,sT|^Ess?s^ 

In Analogy. to.this, the Lords, aftca; 
^'Magna Cjbartain^u\gc4 tp theTcnapU; 
ibc Licence of I^\ltmtion^ u£cd in thel;; 
Grants ^o ref^ye a Sum, of Money on 
every Alienatron of tbcif Tenant? j, an4 
where fuch Refctvatibp appeared in 
tfefir Grapti with a Cla^fr of Diftrefsp. 
the Lord mighf refort to tha^t Remcdji^ 
where the Tenant failed to perform 
bis Part of t}^ Contrad, It afterwafda 
happened that^ thefe £?rants in which, 
thefe Refervations appeared, were l>y 
kngth of Time worn out or loft, and 
^n th« lyQ£d$ prefcrlb^/ia, taH'mg'the 
^Lelief ; , b»t, for thefe .prpfcaptihl^ Rth 
fiefg, Jhctocd coul4'»ob dizain, UOn 
^fs he,^ CQuld. Iike,wiift j^rcjlcribe* ip tb« 
i3)iftref?,;:for^aB the Prcicpf p^ion. crcatp<j[ 
tiie Ri^f, Uii t)M9; ia\pco|fr Relief^ foi 
tb^re muft; ^ a Prcfcr^pjtipq tp gtvq 
^9 Reotf^y.ij for, otherwifc they. w«t6 
IpQJlg^d: upon a&4 Burdens.. and Exa^ 
tjpps.of ^he, I;jprds. upon their Tepa^t^ 
apd tooled, tq. difabk U^tm, from, apr^ 
Kfi^ring in; tl^ Field:ariped. aod equi{K 
l^d for the publick SiprvlccTi wd &c 
that Rof^oo. wcice i^id, tOi be ag^^jf^ 
cx)mmon Right;, t^at is, againft the 

t XIk great Chvter. * 

i I ^ Policy 



to The Law of D i st r b s s i «• 

Policy of the Law, which provided ibc 
the publick Safety, before the. private 
Profit of the Lord, and therefore wcmj 
not encouraged^ nor any Remedy either^ 
by Diftrcfs or ASioh given for them^ 
uplefs the Lord could (hew as early a. 
Title to the Remedy as he did to the 
Diity itfelf. ' . * 

'In like Manner the Heriot is of 
-two Sorts, the Heriot Service and the 
Heriot Cuftom, 

Spdm. Rem. ' The Heriot now is the beft Beaft of 
**' the Tenant, but anciently was taken 

out of the * Militia apparatus^ and 
was a Device firft introduced to ke€|> 
a concjaefed Nation in Subjedtion, and 
to fupport the publick Strength and 
military Furniture of the Kingdom, by 
taking on the Death of die Tenant his 
beft Armour ; and hence it became 
Part of the Services arifing from the 
Tenure, and therefore to be diflrained 
ioac as other Servioes. This, as the 
military Service declined, was turned 
into fomething of private Pro^t to 



• Militaiy Apporatuai^ - . ' ^ 

thCL 
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The Law of Distresse*. it 

tfaeiLord; and, inftead of the ^ A0« 
atia apparatus^ they took the beft 
HorfCy Ok, or Cow; and the (ame 
Remedy was continued as where the 
Heriot was pud in the Habiliments of 
War, 

The Refefvation of this Heriot Ser- Bio. Abr. tie. 
vice was not otily of poblick Utility, ?*^ *** ^* 
but alio for the private Safety of allKdIw.8a.A. 
.^ Tenants in the Manor, that the 
Habiliments of War (hould be kept, 
amongft themfelves for their Defence^ 
and tnerefbre ^where there was no fuch 
Tenure between the Lord and Tenants 
i^ fonie particular Manor, the Tenants 
tiy Agreement confented that {he Lord 
' Should have the beft Part of the mili- 
tary Furniture; and this Agreement 
created a Coftom, which being the 
Law of the Manor, ' created a Right to 
Ihe Lord to feiax. 

' Bat the Lord could not diftrain, 
becanfe. wfaere*ever there was any 
*Footftej)a of a Dtftrefs, it was always 
fuppol^d to be Part of the feudal Re- 
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%x ' The- Law ctft ©iaT re sards'. 

{htt2Ltten>:\: Aui the; {feciot GuRodi 
arifing orig^ly frdjoi the Grant of tfat 
Tenant^ >ndQOt refer ved by the Lord 
V^on bis- feudal Doniktioa, was* not a 
Ssrvice /atifidg fiomi (be Tenuie htf 
tween Lord and Tenant, and thecefixae 
was not under the Regulation of feudal 
-:: r ; Sei*iocaV H)df cohfeqoiatlyi net td' be 
•^ -i " ' difttaifled! fcir;.. as the^iScnrieesi werei/ . 

BinV. SzX BtH:Hi^Here: fbdi ^rioit Cuftoiii oB* 

JtoiotVr-***^' thit^toperty of the Hcriot ^ik 

sinft. 182. $k6aall^^ini the Losd' up(»« the Bestk 

SauT* ^6 ^^ **^^ TfitwnTi beemfb^ the Cbofcet; of 

Cro.(:i^.26o. <he b^fi Bead b in^ thr Lord, and ndt 

in thsf'Tedant: And 1 hence it-is; that 

the Lcckl m£^;£bize th&HerbtCuifioiil 

wherever ihe) fieds it,, either on tUfc 

Tenant'sr .Land on off it*, or even • imtht 

King's. Highkviay^ fioaA if it be etoigs^ 

ed^^'he^nsiy. hsa^'J^o^aaft on DettosA 

. for it, for the bringiDg ^the Aftioui 

determines the Choice for ' that Beaft, 

;ttr ifrhe had ifaiMd ate firft; andf^lio^ 

ever takes iti viobtes-: the Pmpeot^ 

whidh um veiled iti< the Lord by the 

Dioalb x£ltbci Tenant > bifct in the G)afk 

• of fuch Eloignmcnt the Lord cannot 

diffiraih the IchanrasTie may for the 

Heriot Service, beiMitiGln/tli^ D^befs 

was 



The Lawi^of Distresses. i^ 

was iotrodttced for the Recovery of 
/feudal Duties, of which the Heridt 
'Cu&om is no Part. 

But it hath been niucb doubted Piowd. Com; 
Ti^hcther the Lord might fcize thc^- 
Heriot Servioe, becaufc that being PartBro. tit Her.* 
\of the feudal Duties ariiing from the pi. 7- 
Tenure between the Lord -and Tenant, f^J^^f* 
ought to be governed by the faoxc Re- 74.* 
gulations with the other Services ; and *f^f>^ ^ 
theMfore if where the Tenant holds by §2;^. ^^^^ 
a Cgpon or a Hen, &c.. the Lord muft aLotw.ijtfrt 
^iftfain, and cannot feize as for his 
own Pit)pcrty, fo neither ought he to 
feize for a Heriot Service. But this 
Point fcems now fettled^ that the 
Heriot Service is ibizable as well as the 
Heriot Cuilom, becaufe the Choice of 
itlte beft Beaft is in the Lord^ and 
therefore he only is to determine that 
Choice by a Seizure; but where the 
Tenure is by the Rent of a Hen or a 
Capon, &c. he is to render, and there- 
'fore the Lord can only coiDpel him to 
do it by Diilrefs. 

2. The fecond Sort of Diftrefs is for ^"J;J*J;,j'*- 
Fines and Amerciaments in Court 55^, ' 
Leets ; and ibii ftands upon a different sco. 38, 41. 

Bottom }"C^«- 
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.14. The Law oF BintRSssg*, 

Bottom ; the former Diftrefs only re^^ 
lates to private Contrails between 
Landlord and Tenant; this EHftrefc 
relates to the TranfaSions in a Coort 
of Jufticc, ind is allowable either for a 
Fine impofed by the Steward, or fdr 
Amerciaments afle{{ed by the Jury dft 
Pcrfons guilty of Nufances, or of any 
other Crime prefentabk or conufable th 
theLeet. . ^ 

Bat for Amerciaments iti a Coort 
Baron, the Lord canndt diftrain, but 
is put to bis AdicHi of Debt for Reco»* 
wry thereof. 

To underftand this rightly, we muft 
obferve that Court Leets were originally 
derived out of, or rather Exemptions 
from, the Sherifis Torn, ?nd therefoic^ 
are Courts of Record as the Torn is. 

In thpfe Leets, though the Lord 6t 
his Steward prefides as Judge, yet the 
Court is * Curia Domini Regif^ and 
was at firft eftablifbed to puniih Tre^ 
pailes and publick Nufances, which 



f The Court of theLord the King. 
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wofe within tbQ.PredD£ts of the Leet, 
AS the Tom did throi^h the whole 
J^ngdom, H^nce it comes that ia 
»U Things necefiary for the Sapport of 
the Jurhfdidioa of the Court, the 
Judge was armed with the fame Powdr 
with the Judges above, and therefore 
|he Steward for any Contempt in Court 
might impofe a Fine, and imprifon for 
it, as the Judges above ; becaufe, what 
is necelTary for the Vihdication of the 
Honour of the Court, the Steward is 
not obliged to go to a fujperior Court 
to feek Redrefs for ^ but for an Amer- 
ciament, which is impofed for any 
Tranfgreflion out of Court, of which 
the Court has CognLzance, there was 
no Fine or Imprifonment, becaufe that 
Court could only try leffcr Offences, 
which . were not fineable, the greater 
Offences being remitted to the Juftices 
in Eyre 5 and this Fine for Contempt 
in Court when impofed, being ground- 
ed on the Judgment of the King's Court 
iof Record, created a Debt -for which 
the Steward might either imprifon or 
levy the fame on the Goods and Chat- 
tels of the Etebtor ; but for the Amer- 
daments the Steward could only di- 
ftrain, and not fine and imprifon. 

The 



DaltSher. the jpfoccfe that levies this Debt, |S 
Fbdi 1 25. ^^ *^^^ Books called a Dlftrefs, becaiii^ 
8Co.4i«k the Lord might at Common Law im« 
|)ound the Diftrefs until the Fine was 
paid, but as the Difiringas or Levati 
for levying thofe Fines and Amercia- 
ments ifiued in the King's Name ; and 
jks the Lord mdy likewise fell th^ 
^^^' iDiftrefs, it is rather to be fcftoemed ia 
the Nature of an Executioh^ than a 
Diftrefs in the genuine Senf© of the 
Word; the ITiftrefs originally being 
no more than a Pain on the Tenant^ 
and a Pledge In the Lord's Hands to 
compel the Tenant to perform the 
Services, and therefore could not be 
fold, till the Stat. 2 fF. & M. c. 5. 

sCo.i%,\i. And hence it hath been held, that 
the Steward may impofe a Fine upon 
a Man for refuting to be fworn a 
Oonftabte, and maydiftrain for that 
Fme. , 

Mt. Shcr. . So if a Man oweth Suit to the She- 

*^* rifTs Torn, and refufeth to be fworn, 

or if a Bailiff of a Leet refufeth in 

Court to execute his Office ; theie are 

all Contempts to the Authority of the 

Court 



n 
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Cpujty , and the Steward may impofe a 
Fine,' and levy it by Diftrcfs of the ' 
Offendci's Goods* 

So if a Man oweth Suit to the She- Ddt. stmt. 
riff's Torn,' and doth not make his 401. 

lim tit ^M# 

Appearance, he may be amerced and ^ g ' * 
diftrain^d for the fame, becaufe it is a fits. Abr. 
Contempt to the Court in refqfing 2' ^^^*^^* 
Obedience to their lawful Commands : j^ 

But %. whether this be properly an 
Amerciament. 

The Difference between Fines and 
Amerciaments is, that the Fine waft 
^ /^^ gravioribus deliSlis^ the Amer- 
ciament -f" pro minoribui. 

The II graviofa deliSfa Were puniflicd 
cither by the View of the Judge him-^ 
felf, as Fines for Contempts done in > 
Courts, or on a View of Nufances, 
but out of Court by the Juftices of the 
Peace, or upon IndiAment, or other 
Convi£tion. 



* For greater Ofencei, 

t For Icfi. 

I Gieater Offences* . 

C Of 
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, Of fueh * gravhra JeUSa;, the Firar 
is fet by the Court itfoll], b«caaie jfocb 
* graviora deliSla muft be agaixiil: the 
KiBg's Peace^ ther Qsjaotity Qf^;wJ^cl^ 
the Court are Juc^es of^ .who hswe 
C>)mini^oo ir^im the king to Jea^tbat 
fuch Peace be preferv€() ; and ,thbf^ 
lore in fuch Cafes, the Jury are only 
Judges whether the Defendant be guilty 
of the i^aift or not ; but the Court 19 
^udgc df the Quantity of the Kne^ 
and therefore it is tilled a iPine^ bcr 
caufe it isnds with the Court; andl is 
not to be atfeefed by the jury* 

' '' 

fiut in *f' mimrikus deliiHs, as for 
fiot appearing at the Court Leet or 
Torn, the Judge may order, the Ittry 
to afFeer ah Amerciament en fucn a 
Pefaulftr» and iiTue a Dtftrtngns for 
levying the lame. 
.* 

' . But it feerhs that^at the Adizes aooi 
Seflions where the Judges and Juflipes 
fit by an immediate Commiffion from 



• Gxeatex Oflfenccs. ■ ." '■ - 

t Lcfs Oflfcnccs, 

the 



t 



the King to keep the Peace of the 
Gfttiiirf, the Kon-appearance of Saitors 
le Attke i£nqaides for Breaches of the 
Peftc* is amoiig the * graviora deliBa^\ 
^ that ther« the Court bath Power of 
H(^f CD iknpofe a Fine which mud be 
Iftreated iAto the Exchequer to be 
kvied. 

Ahd (b \)rhei« the Kttig grants to 
in* Corpbfatidn a Power to hold Srf» 
JiOft, if futh Court flrtes' for Non-ap- 
itearartce, Aich Pints muft be tftreated 
into the Bxchequet, and levied by the 
Procefs of that Coort ; and foch Cor* 
poration, though they have the Grant 
»f fiK!h F^incs from the CrOwn, eannot 
|M theto Otit of the Exchequer but bf 
P*dtioft, or f MMjifani de Droit. 

Bdt if inffead of fining fuch Perfons, 
the Seflions (hall order that they be 
amerced, and the Jury afieer the 
Afherdalnents, it may be levied by 
Dijir4ng«s. 



• Greater OiFences. 
t l^ew of Riglit. 
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Cro.Elk.74S. But Court Barons were inftituted fot 
the private Advantage of the Lord, 
and the Eafe of the Tenants of the 
Manor, this is * Curid Domini Ma* 
nerii^ in which the Suitors are Judges, 
and therefore their Amerciaments being 
impofed only for the Lord^s Advaa* 
tages, and for not doing Suit to his. 
Courts, or performing the Services due 
to him, fuch Amerciaments are not 
grounddi on the Judgments of the 
King's Courts, or Courts of Record, 
and therefore only created a Debt for 
the Lord to be fued for in the King's 
Court, that the Juflice of it might be 
controverted in the King's Court, and 
therefore the Law never allowed the 
Lord to diftrain for thofe Amercia- 
ments in either of the Ways above- 
mentioned : For the Lord ought not 
ta have a Diftrefs for them in the 
Nature of an Execution, bccaufe that 
were to alter Property without the 
King's Writ, or the Procefs of the 
King's Courts; nor was it reafonable 
to allow the Lord to diftrain and im- 



* The Court of the Lord of the Manor. 
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pound for thefe Amerciaments, becaufe 
they were fct (among other Caufes) 
for not doing Suit to the Lord's Court^ 
and other Services arifing from the 
feudal Tenure, and ^erc in Nature of 
a Penalty inflided on the Tenant for 
the Non-performance thereof; but for 
thefe the Lord might diftrain by Vir- 
tue of the feudal Grant, and therefore 
ought not to diftrain for the Amercia- 
ment too, for that were in EffcSt to 
allow the Lord a double Diftrefs for 
the fame TWng, for the Service itfclf, 
and for the Amerciament, which is the 
Penalty for the Non-performing that 
Service, which were vexatious, and 
would put the Tenant too much in 
the Power of the Lord. 

But if the Lord can prefcribe in a 11C0.4j.1u 
Diftrefs for the Amerciament, then the **^ ^'^^ 
Diftrefs becomes lawful, becaufe fuch 
Prefcription is prefumed to be founded 
on a Grant of the Tenants, by which 
they fubjeded themfelves to the Di- 
ftrefs, and though the Grant be worn 
out by Length of Time which created 
the Diftrefs, yet the continual Ufage 
16 a good Evidence of it, and there- 
fore the Tenants muft fubmit to that 
C 3 Cuftom 



93t The Law^rf" Pi$TitgS8tf. 

Cuftom which their Aaceftott put 
them under. 

KSJt^; B^t if tb^ Mappr Wongs to ihc 
iUfflan. Crown, the King by his Pr^fogaiti^ 
may diftrain the Tenants for Amertiat- 
tnents impofed in hw Court Baroh 
without Prcfcriptron, becaufe it is of 
public^ Advantage tbit the Kiog^ 
Treafure fhoald bp cdk^tcd ta the 
moft expeditious Manner, 

There is, however, tliis DtAindyon 
to be obfcrved in Fines 1mpfc>fed fey a 
Court Leet itfelf 5 for they are cithfcr 
impofed by a Steward for a Conteenbt* 
to the Court, and this U abfotkt^ 
neceflary for the Support t>f the Attthb- 
rity and Dignity of the Court within 
the Boundaries of their Etoty^ i^ elfe 
they are iippofed as a Pumdiiment on 
thofe Crimes "which are com&Ht by 
the Court : B(it where by Cuftom t^e 
Leet hath JurifdidiQA 16 impofd to F'mSj 
for a Thing pot originally within Ac 
, Jurifdi^lion, but only iK:quired by Oi- 
ftotn^ in fu(^ a Clfo* as that particular 
Cuilom g4ve ihe Leet a R^ht to im* 
„pofc the Fine, fo ibe GuRom only can 
create th9 Jiight of Diftre^ 

Thus 
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Thus where a Leet laid a Coftom Viat 10$. 
for a Townlhip to fend ope t© bcj^^^' 
iVfOfn Conibble, which not being Rajm. 204. 
ddjK^ a Fine wa^ impofe4, 9nd a D^S.C. 
&fcC^ taken for if, |hip Diftrefs was held 
unlawful, becaq^e ihere the Steward o£ 
die l^t did not prefcribe in the Di- 
ftrefs, and nodi^ng elfe would warrant 
it. 

So It is, * frp Gerto Leta, which nCd. 44- b* 
was a jSam given by the Tppants tOcSSji^** 
reimburfe the I^ord for tfa^ Pbt chafe Caft. 
of the Leot j the Lord cannot d^ftraih * J^ ^4- 
for it without a jjuftopa to warrant the ' ^^ '^ ' 
Dijptrefs^ becaufe ^his is a Sum purely 
of p^vatf Advantage to th^ Lord, and 
in np fort peceflary to be paid ,to ke9P 
ajp th^ Jurifdidiiqn of (he Cour^ 

But for Inline; an^ Amerdagcien^ ins 09^41. ^ 
'X/eef 8, the Lord jnay either d^ftrain aqd 
f^l thp Didrefs (apd ^hep the Piftrefs 
is in Nature of an Execution qf the 
;ment of a Court of Record) pr 
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elfe he may impound the Diftrefs, and 
then it is rcplcvifable, — 

.-...■ ' ' '"' . . '" 

And here it may not be imiproper 
barely to mention another Sort of Di- 
ftrcfs, which is the laft and great Pro- 
cefs in Courts of Judicature,, to ,bri;>g 
the Defendant into Court, dnd obl^ 
him to appear in Civil Cafes ip A<^ons 
as well real as perfonal. 

This Proccfs, and . the Attachment 
which precedes it, lies as well in in- 
ferior Courts, not of Record, as in 
fuperior Courts, and is. given ^yheji 
the Defendant has been fummoned to 
appear and makes Default, then goes 
the Attachnient, which is qot .a Pro- 
Cefs againft the Body . of the Defen- 
dant, but againil his Goods and Chat- 
tels : For the Officer attaches the De- 
fendant by his Horfe, bis Ox, or Cow, 
JHIt 8K«r. and where this Procefs iffues out . of a 
Booths, Court of Record, there is no daubt 
Dyer 199. bpt if the Defendant makes Default^ 
jpl- 14' . the Goods be was attaphed by are for- 
feited, becaufe in fuch Cafe there is a 
- Judgment of- the^ King*^ Gouft-^ Re- 
cord condeipning the Qood^^ which 
4terHbp Property, ^ 

M4 
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And it feecns that in the County KitcL 15$. 
Court and Court Baron, which arc not D^. 4»^- 
Courts of Record^ if the Defendant Jj; J' ^f^ 
does not appear upon the Attachment 
or Diftrefe, the Goods by which he 
was attached or diftrained are likewife 
forfeited on his Default. The Reafon 
why in this fiogle Inftance the Pro- 
perty is altered without the King's 
Writ, or the Judgment of a Court of 
Record, feems to be for the more 
fpeedy Adminiftration of Juftice, which 
is of publick Advantage, and the Party 
by his Appearance might have pre« 
vented the Forfeiture. 

And here we may likewife obfervc, 
that where the Plaintiff recovers in the 
County Court, or Court Baron, the 
Execution is only by Diftrefs, that is, 
there iffues a Precept to the Officer of 
the Court to take the Goods of the 
Defendant, and keep them in Pound, 
until the Defendant fatisfy the Plaintiff 
of has Debt; the Reafon is becaufe 
thefe are not Courts of Record, being 
hcl3 only in the Lord's or Sheriff's 
Name, and therefore all the ProcefTcs 
run in their Names and not in the 
V ^ King's, 
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King's, and without the .King's Writ 
no Property can be altered ^ (o that tj^ 
Exccatioti in thcfe inferior Courts onjy 
'feize^ and detains the Defendant^ 
Goods until he makes the PlaintiflF 
Satisfaftion for his Dqbt ; and therefore 
we find in the Rcglfter the King*s 
Writ * de Executione yuJifii of thcfe 
'inferior Judgments, and by Virtue of 
that ihey rpay levy the Pl»intifF's Dg^t 
as if he had recovered it in a Court pf 
, Record. 

In the Lard's Court if the Defendant 
docs not appear to do jufticc to tfic 
Complainant on the Summons, on the 
next Procefs he ought to give Pledges 
or Caution for his Appearance, and 
therefore upon the Attachment tiiey 
^ riiay return him attached -f* fer FJe- 
gio6y and then if h^ don't appear his 
Fledges (hall be' amerced, for whidh 
Amerciament the Lord may have his 
Adion of Debt; and if the Oefeii- 
daot cannot find Pledges, the Attach- 
ment is II per Vadm ; and fince the 



* Of EwQutipn of die Jud|gqient 
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Lord vmnld have had the AmercHK 
ment if the Defendant bad been dt- 
«apched, and fay Pledges, and had not 
^appeafod, therefore tf* he be attached 
"♦ per VadioSj and do not appear, the 
^ Vadii arc forfeited 5 for the -f Vadii 
'cmne inftead of the || Plegii^ and 
therefore am hypothecated for his Ap- 
pearance in Jodgment of Law; and 
by Confeqnence if he doth not appear 
to perform (be Condition of fuch Pig- 
noration, the *f- Vadii are forfeited 1 
and therefore the Defendant where be 
is attached * ^r Vadios^ liiay before 
the Day of his Appearance Tcplcvy the 
'f V^iiiis^ and put in Pledges who arc 
anfwerable for his Appraraoce, and \i 
he makes Default are amerced. 

Bat if there be a Levari for a Di^ 
recovered in the Lord's Court, there 
'the Goods are not forfeited on the 
Return, becauie after Judgment he 
haiih no Day to appear, and therefore 
rfitJre can be no Forfeiture anting to 



+ Gages. 
i Pledges. 
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-ihc Loud nor the Party, bccaufe ht 
W0S not bound by his Fealty to do any 
fuch Aft to the Party recovering, and 
fconiequently here the Lord only feizcs 
the .Chattels of his Tenant to make 
hiin pay his Debts; but the Plaintiff 
muft ,^pply to the King's Court to have 
the Property altered by a Writ ^ ik 
^xecutiont ^udicii^ and fo hath a 
compleat' Remedy for his Demand. 

. But if the -f- Vadii were not to be 
forfeited on mean Procefs, the Tenant 
would let fuch Goods lie till he at 
his Leifure could come in to conteft 
the Debt, which would tend to the 
Delay of Juftice. 

And here note by the Way the 
Lord's Kftrefs for Rent in Nature of a 
prerogative Proccfs to takp the Goods 
and Chattels of his Debtor in the firft 
Inftance without any Summons, but at 
the next Court Day fuch Diftrefs' is 
not forfeited to the Lord, if not reple- 



* Of Execution of the Judgment, 
t Gages. 
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yied, becaufe then he would judge of 
Forfeitures ia bis own Caufe* 

But if the Tenant was aggrieved he 
muft apply to the King who is the 
Lord Paramount, and. the Complaint 
is, that he was diftraioed * cmtra Va^ 
dips. & Pkgios^ that is^ when he was 
ready to give good Secarity to conteft 
the Lord's Debt, and therefore the 
Judgment in Replevin is of Return 
irreplevifable, that is, that the Lord - 
has a juft Caufe to detain, that fuch 
Prerogative of the Lord's ihould take 
Place till the Debt be fatisfied. 
«• 

^Jfy. A third Cafe where a Diftrefi 
Hes is for Toll in Fair or Market. 

, And here the Law is clear, that RcAbr. 666. 
where a Lord hath a Fair or Market §2J"JJf* 
by Preicription, and hath ufed to take 
Toll of the attle fold, if fuch Tott 
be not paid, the Lord may feize any 
of the Cattle fo fold» and retain them 
till Satisfadibn be made him for the 
Toll ; for the Prefcripiion is built on a 



* Againft G^s and Fledgn. 
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Grant of the King"^, which by Lengtk 
of Time b fup{>oifed to br worn oor^ 
and that Grant was originally nmddi 
kx poblick Utility, Fairs and Markets 
being inflituted hr the more conv^ei^ 
nient fup|)lying the Sab|»% with th* 
Neoefiaries and ConVenieitcies of Life i 
and iherefdrv every Subjcd that ba^ 
there, may very reafonablybe jolmrged 
^ that iConvetoiency vn&i a moderate 
Xoll; and the Lord hath the Advani- 
i^;of the Toll as a Compeiliatimi for 
.tbs Mifchisf done to his Soil by the 
Beails fold: And as iltit Lotd might 
have diftraintd the Beafis for ^Damage 
Feafantj if he had aot fuch Fair, fo 
he may difbain for the Toll, whidi k 
in Nature of a Compenfation for that 
I^mage; and hence it fhould feem 
reafonable that where the Fair or 
Mirket fubfifl:s meerly by Grant from 
the Crown, as where the Fair is ncwif 
created by Grant, and Toll thereby 
given to the Grantee, that he may 
dtftrain fof fhch Toll ; for -f- f « /etU 
tit (kmrnkkm Jhttire debet & Qnu% } 

♦ Doing Damage. 

t He who has the Advantage ihcmid alfo havt 
Ae Burden. - 

and 



suid an AStion tof Debt woald be no 
j^omedy } but this Diftrefg is only a 
Viedge to be detained till Saiisfadtoa 
ifH^e^ and; doth not feem to be withia 
the Staititte to be foM. 

4/% If a Towfiihip be ainecood, Bf. & Stud, 
aad tbey by Confcnt t£bk a ccrtaiii.?"*-^^ 
Som on every Inhabitant for the raifiog 
tWeof^ and lil&ewiie agree that if it be 
not paid by faoh a Day^ that certaia 
Perfms afipoit^ted for that Parpoie by* 
fhn Townfliip (hall diftrain for the 
Sani aflcfied on each Inhabitant* Thb 
m a Uwfol Dlftte&^ becaufe confefited 
and fubmitted tojby the Agreement of 
theft Beribns who are to pay the Tax ; 
asd the'nuire rearonable, becaufe the 
raiiing the Tax in that Manner h for 
die ]^i(e of the Inhabitants, in regard 
the pttblick Officer muft otherwife 
levy and 6olle& the Amercianients^ 

, .Stbfy. A Penalty inili<fted for iksCo.64.«. 
B«d. «f « By-Uw may b. jwUri by cj*2«^' 
Dittreis^ but this only m Cafe whereD7er321.pl. 
uij^ Rbmedy is appointed for Recover jl '3* 
thereoJF by the Power that made the 
J^-Law/attdat the Time the &y-LaW 
was made^ becaafe the By«4Naw only 

binds 
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binds the Members of that Comitiunity 
who make the Law, and therefore the 
Affent of every Member is prcfumed* 
in the Inftitution of that Law, and 
confeqacntly the Penalty may Be re- 
covered by Diftrcfs where the Parties 
themfclvcs have agreed to that: Re- 
medy} biit unlefi the Diftrefi be ex- 
prefsly provided for by the Corporation,' 
the Penalty can be recovered but by 
Adion of Debt ; but the Subjeft can-* 
not be imprifoned for the Breach of 
any By-Law, though it be fo cxprefsly- 
ordained by the Power that made the 
By-Law, bccaufe fuch Imprifonments 
are againft * Magna CAarta, and there- 
fore the By-Law appointing it is fo 
far vojd as being againft the Law of 
the Land. 

But where the Corporation can pre- 
fcribe in the Diftrefe, they may law- 
fully diftrain for the Penalty, becaufe 
the preicriptible Right is grounded on 
a By-Law originally appointing that 
Remedy for Recovery of the Penalty, 
and therefore is good though the Byr 



* The great Ghartqr. 
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Law on which it is grounded be by 
jUepgtb.pf Tipie worn otitor loft. 

btblf. ^ Man may diftrain BcdflsFleu 101. 
f^.D^tnage Feafant. This (according ^[^- "*'• ^^^ 
to Fkta) \% grounded on a particulac * .' 
CttftocQ of the Realm, -f- Si dicere po^ 
terit Captor, fays he, quod Jujle c^pit 
ayeria qura jinvemt ilia, in Jiia^ & fe^ • 
cundum Confuetudinem Regni imparcavit 
ilia donee damnum Juum fuerit emanda^ 
turn. But from whence this Noti09 
wgs borrowed, or whenever intro* 
duced, 'tis highly reafonable that th6 
pwno: of the Lan4 Oiould defend him- 
felf from Injury by driving out the 
Beails, and likewife detaining the 
Thing th^t did the Injury in a publick 
F'ound, till Compenfation be made % 
the Trefpais;. for othcrwifc the Perfon 
injured oxight n^ver iind the Perfon 
whofe Beafts committed the Trefpafs. 



* Dqing Parage. . - . 

t Jf the Captor (fays he) could fay. that ly 
took the Beafts juftly, becaufe he found thcih 
upon his Demefnes, and according to the Cu- 
Aom of the Reahn impounded them until he had 
Recompence for his Damage/ 

D IL What 
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n. Wliit Things are dtftrabiiiift 

Ktf. at tMtl The IMn£, as is already ob^brvcid, 
P^ ^' was ahcientl^r no mbre thU^ a Pfoi^ 

in the Hattdt tf ^titf Lord to eom^ 
the Tenant toi pay thfe Scrlrice er p«u. 
form cb& Dttty for whkh tf Was takei)^ 
and th«refbre it Cbttiniioii La^ ctiold 
not be* fdld, but like aR- other Rvfts 
or Pledges vms* to be reftwed tb the 
Owner when* the Sen^ice or DUtj was 
- peifbriued; ' > ' 

The Nature drtn'of contraffing bf 
IWns or Pledges beh^ that opoh 
Payn*« of the Mdney for S*»ri*jr 
^jrbcreof thej^ iirttc gitett, thfe PStota 
br Hedge ought to be I'eftw'edt to* tht 
Owner irt the fame Plight aridCortdfc- 
tidn it v^as c^Vered'^u'^It fbll<»ws; 

^. Ait. 666. jfi. That Mency cannot be di- 
^' ^- ♦• ftrained,' except it is in a Bag, for then 
the Knowledge of the- 9ei^.ie^^\\y 
if it be .fbilrd (bfficieintyr fecQiti the 
feveral I^eces of Mhnty' therein^ ib^ as 
thee fitne iii4hlld««tPiieoes ma^ be<'M>^ 
ftored on Redenfl^tioir of fhe^ WlSd^; 

'" • * idfy. 



J 



jMljjl ISbeaKres' <4 Cora tC Commoo t jam 197. 
Law ootid not be e^o as Pledges for ^J^ *-. 
A«K; bettMfe aU Ptedget wee fo beRo.Ate.a«» 
mnroed in the iflf»e Plif^t «)d Con- 1^7- 
dittos as diey were takeo, for tbcfc **** 
4wd and kattbt the OraiD by bciog 
sooftoyed^ and coafequcfttiy <»aDot be 
ffciftored in the: fiiale Coi^iotD itpoa 
the Redcit^>tiiott!. For the iaoat Rea- 
son Hay 'm a Cock or Barn cotdd inx 
he diAifmne(l; ytt: al Cdmmoo ht^n 
Corn or Hmj io- a' Cart nti^ have 
' b^n . dtftrained togilher ^tth the Cart 
itfetf, betattfe dun the Pledge sTfigbt 
•iMte bwea temovti wiffao«t Danwfe 
to the Owhtr,^ and na^itt likewtfe be 
jeftored in the fane Cbndilioo it Was 
takmt^ Ufcl. Whole bck^ removed wifh . 
ihe Qwty hat this Law was found in- 
ebavanirot to.Laadlords» and too great 
m Eacearagemeltt Id Tbnanta to with- 
liold then: lUot; anA thcnlaref 'tis pro- 
. ^lUtid h^Siat, zW. 3. r. 5. That it fl»U 7 w^*s: 
be;bii^lvfor iny hiving Arrcar of ^^ 
Kent>taieize and^cnre any Sheaves- or 
Cocks of Cora Iboi* in th^ Strtw otr 
Hay lying in any Barn or Granary, or 
upon the Hovi^j Stack or Rick, or 
•tbeifwifi? upoo aay. Fait of the Land 
Pa or 
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or Ground charged with fach Rent/ 

' and to lock up or diflrain the fame ia 

the Place ^wherc- it ftiall be found in 

the Natdre of a Diftreis until* the fa«fi 

(hall be replfeyied,;'©'^. 

Co.LiM7- ^dty/Uiet\Gk of ^a Man's 'Trade catt- 
2 inift.^i 32> i^ot be diftr^incd; ^becaufe this wouW 
S^S* tend to publick Inconvenicncies, and 

10 the Ruin of particular Tenants, by 
taking away the very Means of* their 
Support and Prefervation, and -there* 
fore the Ax of a .Carpenter, the Books 
of a Scholar, are not diftrainaWci 
-while any other Diftrefs can be had;-*- 
But left this Rule (hould be carried Co 
far as to privilege the Sheep of the 
Tenant, and their Beafts of the Plough, 
they being the Materials of Hufbandry, 
to plough and manure the' Land, and 
^ by that Means the Landlord be totally 

di/appointed of the Rents : This Mat^ 
ter h^tb been fettled by the Stait. 
5 1 H. 3v > * . Dtf liiJMBmibui £cac^ 
carii, diat no Man ihall be diftrained 
by the Beafts of his Plough on his 
Sheep, eidicr by the King or any other. 



♦ A while 
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while tbere is another fufficient Diftrefs 
tfntefs for * Damage Feafant^ in which 
Caft the Thing tlMt docs the Tvcfpafs 
ttlftft mjike Corhpenfation. 

4ii&/)r. Things fcnt to publick. Plates Co. Lit, 47, 
of Trade, as Cloth in a Taylor's Shop, Salk. 249. 
Yatti .in a Weaver's, ta Horfe ;in a 
Smith's Forge, and the like, ara not 
diftrainabte ; for 'tis 6i publick Utility Ld. Raym. 
that the Shops of Traders (hould be 386. 
privileged fronts the Lord's Diftrefs for 
h[is Rent ; for otherwifc no* Man' could 
ftipply himfelf with the Neceffaries of 
Life 'T^^ithout . the » Danger of lofing 
tfeem for another's Debt, • and therefore 
the Landlord cannot diftrain thcfe 
' Things for the Rent of the Shop. 

J.S. ^ Clothier put Wool to B. ti Cro. Eliz, 
Spinner to fpin, and afterwards J. S. ^^^ 59^^^ 
comes with a Hotfe to bring back the jey. 
Yarn j but B. having no Weights in 
his own Houfe to weigh it, y. S. 
took his Horfe and went with B. to 
the Houfe of d. to get the Yarn weigh- 
cdj and C/s Landlord, while the Yatn 



* Doing Damage^ 

7 D 3 was 
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was weighliag, came iMd diftraineiSitbc 
Tarn and the ttbffe of y.S'. fot<:i'« 
Rent 5 -bttt the ^Di^tfs was bdd *ni 
lawful, becaafc itf ^the Yam iad tecft 
weighed either in S/s Houfe, or in a 
pufeiick Weigh-liobfc, it iiad bttk un^ 
qoeftionably privikged for theEncan^ 
lament df Trade : So in tlhfis "CJafe 
the Defign of %^mn^ing -^e 'Hoc fe ^nd 
Yatn -into the Uoufe cf. Cueing only 
in the Way of Ulrade, 4!h'at ©elign fc- 
ciireB tbeai irom a W^vch in the ^ 
Hcmfe <i C as mudi as if th^y wciire 
• in a {)Ul4ick Wci^h-bdfcfe' — ~ ^ % 
fiorle that ^brings Corn to a Mailcet, 
and is pot into ^a private '¥ard white 
the Corn is falling^ cannot he dift^ained, 
becaufc thc'^Pui^ofc of ^ringiqg the 
Horfe is * pro bono publico^ and in the 
Way of Trade. 

I ©H. 7,2.1*. But if a Stranger's iBeafts ^ -opwi 
^. Ab^.668, the Lord's I^ands by Efcape dr otheri^ 
Co?Lit.47.b. w^^^i-^Jw^^gti they be not levant and 
2Sgmd.2ii9,coucianty the Lord may diftrain them, 
^Rtym. ^^^ ^y ^^ Rent, but for the acci- 
197-89.' -dental Services of Heriots, Amerda- 
ments in Leets, &c. 

7 s ■ • * • ^ 

* ■ • ■ ' i J J I. t. 1 I ^ 

. t For the puWcJc Goo4, 

p This 



T^is Rule w^$ x)bjfep^ in the Civil 
]^aw io tb^e * Praidiis XJrhgnis^ ha% 
§0^ ip 5|- J?r^diis Bujlkis. — rr- But 
fihfiTi ,the jRprfeiture of the Feud which 
prigtf)a% lac^rvcd to the Locd by not 
gj^fuferAng .the $ccyic€s was chiwgpd 
^f^ a D^reiSj this w^rthought a mil^ 
ALteratioo, and the, I^ftrefs w^s the 
gather .extended by our Law to Sur$^ett 
Oittle for the^Rccovcry of the S^ryiccs, 
to prevent any Trick in the Tejiant, 
ffrljio jqcught ptherwife diiappoinjt the 
^prd of hiss Kenoedy by .gi'^ssing and 
fipckkvg the Ls^p^ witb other Me^ 
jCattle: And if the .Strangei: fuffers^ 
'tijs thought his own JQefaylt for Xufier- 
ing hi^ Cattle to treipai^* on another*^ 

,s6iu ; 

And this Rule hath been carried fo ^«**- *^- 
ife^, .that if a Flrecholder be bound io^^^L^ 
jC^pair hia Ne^hboucs Fences, and lets Scela Ate. 
^4^^ Lapdj^ and the Leflcc fuffers the 668- pi. ^. 7- 
fences to decay, whereby his Neigh- 
bours Beafts enter 9fx^ coipe upon his 



* Town Faraas. 
^1^ Country Farws. 

D 4 Lajjds^ 
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Lands, yet the Freeholder may diftrain ' 
thefe Beafts thus ^ Scaped- for R^nt, 
But ^e Reporter obferves this to be d 
hard Law ; for thoufgh it be lieafonabte 
that the Lord of the Manor who is 
no way concerned in the Fence {hould 
diilrain Beafts thus cfcaping, yet 'tis . 
not therefore juft* that the Freeholder 
who is obliged to fee the Fences kept, 
ihould be.fufFercd to take Advantage of 
his own WfO'^gf 

3 Lev. 260, So it hath been held, (hat ^hcrc a 
Fouikd <v^ Stranger puts in his Beafts to graze for 
Joyce. a Night, by the Confent of the LdTor, 

I ^^"^''•5o- .and- Licence of the Leflee,- ypt the 
iLutw.ii6i.L^fl^r may diftraiii them for Kent due 
s. C. out of thofe Lands which he confented 

g'/JJ^^'^the Beafts ftiould graze on; becaufe the 
afterwards Confent for putting in his Beafts was 
iTlieyed in ^^ ^ Waiver of his .Right of diftrain- 
itigdiLmeda 5ngi unlefs it had been exprefly agreed 
Fraud in the fo 5 for being but a Parol' Agreement 
^cra 12 *^ could not ahcr the original Contract 
free. Chan. 7. between the Leffor and Leflte, frotH 
which. the Power of diftraining arifes. 

Note ; Thofe Beafts were driving to 
the Market of Londoriy and only gra^^ed • 
on^ Night on th^fe Lands on the Rolad \ 



r 
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and it was difputed in the Cafe whe- 
tbcr their being on the Road to that 
Market (hould privilege them, and it 
was refdltrcd it fhoold not, becaofe 
then foch: Privilege muft extend thra* 
the whole Kingdom, which would lay 
too great a Reftraint on Landlords ; - 
and the Privilege of Trade is local, 
and only relates to the Place where the 
'Market is kept; therefore the fafeft 
Way is to drive all Cattle to publick 
Inns, arid then they are privileged from 
all Diftrcfffes. ' 

But for a Rent-Charge the Gfantee 
cannot diftrain a Stranger's Bcafts until z Leon. 7, 8, 
they arc levant and couchant. Foi* 
this Rent doth not (land upon a feudal 
Titl? (j»s the Rent-Service) but is faid 
to be againft common Right, as is '•- 
clfcwhere obferved ; and therefore the 
Stranger's Beiafts mlift be To long rcfi- 
dent on the Lands, out of which the 
ilcnt-Gharge iffucs, that Notice may 
be prefumed to the Owner of them, 
that hy they muft be lying down and 
rifing up on the Prejnifles for a Night 
and a Day, without Purfuit made by 
fhe pwricr of ihtm, ' '* - 

And 



4.« Jibe Jk9w <rf* J>ffi ti^m s>m» 

Bro. A. Dtfir. 4o4 r% (cctiu the .^^ji^|D^y jl^iaJR 

pi. 40. iiie geaife pf a Stcaoffer ^ fny,4:^«^|| 

for the liTues (forfeHed by «^ /p ^i^^ 

for ^ I/Tjii^ (forfated jjy payj^ap^ 

Bro.tit.Diftr. cce^tea Debt ^o4be Kiag, wl^. '^^ 

pl- 3' be levied on jny Lan^, hsec^^ij; rthg 

bbligatioe Qp noe to ^^fDpear iqp (the 

^QunoM in, J^ie King's pQiirts ^ii# 

fcQija ftvf beifig (Prefer jet^Qr qif M> 

X^n4, ^n4 4 am fm^qpOAed <o a{y»e9|r 

on the Penalty of forfeiting ip m^ i<^ 

, the liTuw of that Land wUch creati^ 

*)» Qj^lignticia on me^ apd ,thef»fqrf 

(i;irb$vt«iei: i^ /ound on .that i^nd ihjji 

.be anfwecablfC ifor ,th« {l&es fpr&i])^ 

CO.L&. 47.*'' ^A^. 5RbaVW«t is Pai» «f ^ ;F«^ 
JtM4d ^iHiPf be ;diftrAWe4» '^^ ^h^ih 
f^xi of '^thc ^r<^b«J4 <c»n(i9!t Ik jfe^ireiF^ 
/t>9n» ,it v(«th«at Destrioaeot J^ Jcbc 
Thing ^ifcif ip rtbc Rapao18^l, sind cqj»- 
ie(|iMnlily (bat cannot be a Fiedge tbu^ 
i<»onot .bie ircftpred in Jiatu jwo <lo ,tibft 
^.WRer. 

Befides, what is fi^ to the Fcecr 
hold is Part of the Thing demifed} 

but 



tot the K«tiif€ df^the DfAw6 k qot 
to rcfome Pat t (df t^c Q^limg ' itfelf #9r 
the Rcnty but only the InduSa and 
fAff/^'UpOfi Ac $oii -or flotffe. fionce 
k 18 that 'Do^fe, Windows, ^Famaooe, 
9r. affixed to the FffeMd, are not 
diftraiiNible. ^ 

^ a MSHftotie 46 tiot 4iftpaifiableBro.tit.DUir; 
thoci^ it ht reined eat oi 4t8 jumper P** *3- 
n»6e in ord^ 4o he ^kefl ; heoaufe 
Ihch Rcm^vttl as of ^tmSkjy and if he 
€tone ftill oontWraes Part ^ the *Mi>h 
60 4t >is ef a Smtth'^ Ativil on -wbicK « 
lie woi^ks $ fer this is acoowited Fan 
of the Forge, though k be not ^dmdljf 
fixed by Nails to the Shc^. 

6r^. ^What k in the iHatoda and Co.L!t.47.a. 
*ftual Occupation of ^po«her cannothc Jj^^^*^- 
dtftrsSned ; for that cannot he a Pledge ^ * 
to me which ^another 4ir8 the aAii^ 
Ufe of; and confeqiiently the Diftrefs 
"tfi/htdi follows <he Nature of 4he Pledge 
tannot be of thofe 'things whidi can* 
not be reduced into the a<5tual Poflef*- 
iion of the Pcrfon diftraining ; there- 
fore the Ax in a ^Cai^nter's Hand, or 
the Horfe on which 1-am riding, can- 
not 
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not be .dil^r^fiied/ fQr.they.*ait fofitlM 

f Tinie privileged by Law» ^ - : r . t 

' . .... . : -; ., .: -K* 

ytbly. .Q<?c«Jjs in the Cuftpd]^ of ibt 
Law%are npt • diftrainable ; fqr 'tis; t* - ^H 
vi termini reppgnant, tljAt j| fli.Oijld»bn 
lawful to take Goods out pf tfee^Qfe 
ftody of the Law, And that cannot 
be a Pledge t<? me which I :Can|K>t 
- . bring intp my, iaiftuial Pofieffion. F^eoce 
XX is tbat.Gpods diftfain^d for i- Da^ 
mage F.eafant. cannot be.taJ^fiix for.RfiOtj 
nor Goods ^Q . a BailiiF-s Elands on aft 
Exc(?utiop;nor Goods fdz^ by Pikh* 
cefg at t\if Suit of the Kingi 'nor wiM 
f H^plevin.lie of them; • , 

jH. 7. 1. But if a Replevin conae after Goods 

* are fold on i\i^ Execution, the £)efeh-« 

dant muft claim Property, for thca 

they are out of the Cuftody of the Law 

in the Han^s of a private P^rfon. 

« * • ^ 

Havi;)g thijs (hewn what Things are 
diftrainable, before we cpme to con- 



* From the Term itfelf^ 
f Doing Damage, 

ader 
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fidcr the Pouhd, which is the common 
Repofitbry for ail Diflreflb/ it will be » 

neceflary in this Place tq obferve thefe 
Things, in general of Diiftrefies. 

- !/?• When we fpeak of Chattels not 
^iftrainable, it muft be anderflood not 
diftrainable for Rent; for all Chattels 
whatever arc diftrainable * Damage 
Feafiint^ it being natural Jaftice thaC 
whatever doth the Injury (hould be a 
Pledge 10 make Compenfation (or it.— 
Theiefofe all Chattels are liable to co. Lit. 47; 
m^ce Satisfadion for the Trefpafs by Sid. 440. 
(hem comihitted 3 and hence it is that 
the tJtenfils of a Man's Trade, Stacks 
of Corn, and the Horfe on which a 
Man rides, are diftrainable * Damage 
Feapnt^ and. the Horfe may be led to 
the Pound with the. Rider on him. 

2^; No private Pcrfon can.diftrain 2 inft. iji; 
Beafts oiF his own Land on the high 
Road 5' fo-is4he Statute of Marlbridge^ 
c. i^. ^\ Nulli liceat ex quacunque 



' tt 



, ;^ i&oing Damage, 
f, t i^o 6ne (hall on any Account take Di- 
IthfM out of his Fee,^ nor in jhe^ King's High- 
way or common Street, except the King, ^c 

Gaufa 



4^6 Tke Lamp of D»s-Ti.l9»£s; 

/kumy rax-' in RJigiJi. w^ aa# Qfimuif 
S^atdr liifi Domn^ Ri^^ &t. For 
the hi^ Hdad h {kwileged for dib 
Convenience and Encouragement of 
Coaitatede', hot' tltongb Ottttds or 
Pic(%s£^ on the Lstnd odyaro t»Mtt- 
IWer (he LoecTs ReoT; yet if the Lo^ 
. oomei to diftra^n,. atitf the Tenant fte> 
' io;^ \nm ddivds the Catde off the ImM, 

tbv L<»ijd may fpti&W the BnOs dnd 
«liftr{ai\ouc of jmFee, if faeriKHl ontje 
a^ ^ ¥jdw of bis< Cattle on hb Laif4. 
But if the' Bea^ gp; off this Land .«f 
thiemfeH%s, hefow tfl» hotA' fiaste 
thoti-, hi cannot diftrain them afieky 
y ' warded, as he oai^t ^e(re the T0DalDt 

drivra ttfem off: F<Sf the Tec^nt by 
fais 6wnl Wrong eftnmit prevtot w 
Lord t>f hid K^t. 

m.iStai. ^iify. A Mail deaitioi dlffpiin in- the 

P'hk ^'J^* ^°^ **"*» beeaufe tBfe Teaaflt 
**'*'hatfe not thereby Notifce to mike 1a 



* Altered by 8 ^m. e. 14. and Landloid nMy 
ioze in five Dxp after LefleS has €oftvej>ed tbem 
^ the Land; ancf by 11 Geo, 2. t. i^' Ute 
Time is eriaigcd to thirty l%s. 

I Tc>;wief 
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iSenStt of faiir Rent,^ ^iudi pcffiUy bd 
nii^t dp to (»event the impotrtnting of 
ids. Cattle. -"But a Man may ^ftrain 
itf tlk Highft Btafts * I>am^e FeajAut^ 
lKCMtfe-theBeafb'm%fat efcape before 
Morhing; and then be would have no 
Hetiied^ fotf ^ Injoty. 

4^^. CSftodSb ought not ^o be esc;- 
ceffive bat in Propordon to the Duty 
diftrained for.-i— -This is pr(^il»ted by 
tii6:St!itate of MarlMdge, c. 4. f Di- 1 liA. 106; 
fhrBiifltes hifttper fki tatiombiUs fij «<»7. 
fiofi nif^iim ^^toes-, & ^i diftrietivMi 
ftcerhtt it^aHerabiks gtanMtf toierci^ 

. TH*: if Ad Lord diftiiafa two or*l»^»o7- , 
three 0«n for iid< this U obrcai***^'*-*'*' 
ientl^ i iir if he diftraih a> Horfe olb 
fia Ox Ibr ar fimll Sony Sphere a Shiisp 
or a Swine may be had, this b an ex* 
.cefliye Diftrefs.-— <— Bultif there be no , 
othet! Diftiie& Oft thb Lirfd, . then the 
Mmg-of ond «afii^ Tbirig, tfabu^ 



:. fMopeofkr J3wxeBa flt6ild be mSitaiit, 
and not too bnvyj andt th^ jnrhor fhaU utke 
iinreafonable D^reifo i&ill 6e fevereiy amercecT. 

, of 
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of never fq great Value, is not ,ua- 

reafonabie* , 

for the Exfences .of. Knighta in Parlia-^, 
ment can be exce^vc, ,be?aufq thefe 
are Services of fuch abfoljut? Neceflity 
to, the Publick, that Men cannot be 
luider too, great an Obligatiqp to |>er- 
fprm^hem. . , . 

RQ.Abr,674. ij^tbfy. Nc) Man IS obliged to glve^ 
. Notice of his having taken a Difi;re(sjj 
beciufe* the'^enant muft know the 
Arrears that are due, and. therefore, at 
his f^erll 'miift feke Care to pay them^ 
fo that it is his own Default that fub- 
jcds the Land to the Lord^s Diftrefsj 
befides the Eaw*. has appointed a pub- 
lick Pound .for keeping ! the J^^iieft^ 
where, the Tenant by refortbg * tnajK^ 
hflfvc Notice. ' * • 

^,Bu| %, .Whether Notice mud not 
b9:^en^ofid6ad Chattels, whidi muft 
be kept in a private Pound. 

Spelm. Gloff. The next ^ Thing to. he .coniidered 

447- i^ where the Diftrefs, which is bur a 

Pledge, is to.be kept, and thatJs in 

■^ ' / ■ ' tHfe 
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the Poi^od. -^^ This ris dcfcrtb^ bjT 
Spelman\n tbefe Wordd : * Pixroa efi 
Shibubi»i^ vel area Angi^or Repagulis 
Jifmittr CffnclH/Ay (fid Ncciva infruj^i" 
hut prddiifq\ pea^ratanquam in car-- 
etre C^rcentur.^^^'-^.Pafri auiem ufum 
a Continent e traduxijle Saxones . n^roi 
tine intelligas, quod in TUpuariofum 
kgiktf jam olim utfote ante ?oo vet . 
900 jifinasi fiefieritkr, (Tit^ 82* S. a.) 
'f Si guis jpfcu/ivm aHenum in Meffe ad-^ 
pfebenfum ad Par cum minare non, fer-^ Gtl ntncr: 
miferiti 1 5 Sol Culpabilis judicetur. 

The pound thpb.beitig: nothing mom Co. lit. 47. fc 
than a publick Prifon foe Coods and 
Chattels, is either (j Overt or % Co^irty 



* A Pound is a Stall or narrow Place clofeljr 
(|infiiied with Railing, in i«thich Cattle deftruc-^ 
tnre of the Corn and Farms are pfenned op af it 
were in a Prifon.— -^-*But you iroLj hence< leu-h. 
4 that our Saxons derived the Ufe* of Pound from 

the' Continent, in as much a^ it h found, now 
about eight of nine^tiuhdred Yen's fiiloe amoog 
the Laws of the Repuariij Tit. 82. S* ;t^ _ . ' 

t If any one (hould prevent ftrange Cattle 
caught among the Corn from being drove to Ibe, 
Poand^ he ihall be adjudged guilty to the Vaiue, 
of fifteen Pence. 

X Clofe, 



5a 1^ lAwrtff ^i^i*««4^«8i 

all Ui^(Ditiinil»4iIbwted, •flftJ^qgktb. 
larly to 4»- ptt : li ififabf Ftiood 1^-^0»»K, 
btfoMfft Ibec^dtmiftr «K iiis -Perft ^1* <o 
fuftaiii.tfaeai) «ad ttorefeib duiy tit^c 
tobf fMit<iftf9Cl^an^pti& F4i|tt^si$ |h«i 
lie nftiQp hft^e R^Hit-t^ thdoi ifep d)^ 
Furpofer ' •-«■•; 

2 M. io6. iVt Cofitonod XdW 4 Mm vmi^t 
l&aiVe ita^olideil ,lito. Blftrefrlti \4Mr 
CcMfttrf he iMbd} bM this was fddoi 
very JiioDiiimiiiit to tbe Owner, iviH» 
was. lbeMlr)r..at>»^ Lofr >H^4r« to fi«d 
them, other to feed the Beafts or to 
nfkvf tbna : Tfaos Mifekief ti^ ^roi- 
•ycdflgaiilft bythc IStMiitc^of iAfiti^ 

iuuure 4itfiri^Mes_'^s^ fecerit extrd 
Qmtkatum in qia Ca^a faerint. 

Yet apidi ,this,.%t8mte k hath beib 
luxAAy that wherer the Tenaitey is «a 
cmeOottdtymd ttoeMMior in MOdttir 
Cdbitty; dk Xoitl il)^ drive the D|- 






^ No one tot -Okefiitttife-flMdl caufe the Di* 
ftrdles wlucfi IB^ liave liiiade, ib "be '£bve otft ' 
0f tbs Couatjr in wUcb thoy were tafcou 

I ftreia 



J 



1^ LftWidf 'i)f«*rltft«s-fia.' jc 

fbels^'lo kha^anoi h>nnd thdugh it he 
dot «(f th«'C(M>^ «rhere the Dfftfeft 
was taken ; becaofe the Tenai^t by at" 
tending the IMQtnor Court is prefamed 
i^'lnUbv^reviery Hiing tfinfiiaed in <he 
IMknt^^ And th^ted this OSe is oat 
df the 'M^dliiikf provideii agunft bf this 
Law. 

•t BtM nowfey ihfeSlttMe^if i tf ^M iCtt. t.ScA 
tf lAl .r; 11^. lOO IXftniiB of CmiIc it ^s* " 
to he "driven alt «f '4he -tiunAEcd cc 
BHtony nAhaw ihe iims is taked, ex* 
-itpc.dtiMi«PjiMMid *Ov«rfmthin.the 

ibD PhM0 Jkbere tbe^^Mbc i9 taken ) oor 
flMUADiftrei» beampciitrided in (tmil 
JOooes wiwieli^ the Owoec iBfty br 0QR*> 
ftrainod .Co M i0vefd> iUpksias, on 
Pain to forfeit to the fturty aggrieved 
6«B Pouads. aai tcebJe.nsaiagpw. 

Dead Chattds, as Honlhold Ooods, Co. Lit 47. b; 

«he Weather, mnft be pot into a Pound 
<^ Cnt&f, ctberwife the Diftnuner is 
anfwcrable for them if they be damaged 



• Open, 
f Cloft. 

E 2 or 



r" 



^' The Law of l|)fsT he #s g$i' 

orftdlcn ^^% and this R)urid -^ G^»\ 
v$rt muft be witHiu three Mtlcte m t^<^. 
fkaie County; ^ -f^ : 

But Beailt$ (as is faid) ought to Ise 
put in apablipk Pound ; for if ibey b^ 
placed j(i aiprivate Pound the DiAiFaindr 
muft keep them at his Peril with Pfo-. 
vifion, for which he (hall have no 
' Satisfedion y arid if tbcy die for Waut 

df ^ftehanoe the EXftrainer (hall aA^ 
^er for thdnx ■ But be cannot in 
any Cafe: mike any Uie -or Advantage 
of ' the Thing 'dift:raioed, whether 4t 
lies in a Pound ^ Ovirt or -f- C&oert^ 
•ither by workiilg or milking tk!^ 
Bea(b, thoughut were for its Ea^ and 
Bendk; becauib (ha Diftrsdner baa 
only the Ciiftody of the Thiiig as i 
Pledge, and therefore is not to i make 
Ufe of ity but the Owner may make 
Ptofit of it at his Pleafure. 

Ro. Abr.67}- The Diftrainer : cannot tic or bind a 
Beaft in the Pound though it be to 
prevent its Bfcape^ for the Bea(b in 



* Open. 
+ Clofe. 

Pound 



'^be Law of nDistrbssesi JJ 

Foan4 are io Cuftody of the Law, 
if^Jftich intends die Prdfervation o£ the 
Fledge, and therefore the Diftrainer at 
fak Peril muft do no AGt that tends to 
(be Hurt or Deftrudion of thena. If 
^ Diftrefs be taken without Gauie, a 
Strajagpr (annot refoie them from be^ 
ing driven to Found; but the Owner 
may make Refcue: before they are ifi»- 
pounded. •— ^ But after the Beafts are 
iaq)otioded, the Ovrnrr himfdf caMiot 
fdcue . them, unkfs he. find, the Pooad 
unlocked, for he cauAot break* it opea^ 
r— 'The Reafon is, that the naked 
Pofieflion is a Title againft aby Perfon 
bat the Owner ; but the Owner has a 
Title, and therefore may take the 
Seafts at any Time, but he cannot 
break the Pound the Law hath or-* 
4a)Aed^ 

In Sir John Strangers Reports^ pub- 
li(hed fince the Author's Death, are 
. (he following Cafes. 

1^ The Landlord muft remove the 
Goods at five Days End, or is a Trcf- 
paffer. Griffin v. Scatty Strange 717. 
Ld. Raym. 1424. See 1 1 Geo. 2. c. 19. 
§. 10. 

E 3 a. Trefpafs 



il4 Th€ LaivofPioT/iitE^fi^il 

I 

2. Trefpais tloes sot lie for takiog 
« an exceflive Difbds; iStt Lynm V« 

3* Where two Patoekof Land an 
dtftin€tly kt, theret caimot be. a joint 
Ptftrefs for bodi.Reotsf. See Rggen v^ 
Birimirej Stmnp 1040; 

4. losponncHiig m another QpatOy 
does not make a TrefpaiTer, Sfraf^ 
JZ1Z. Gimhrt v. Pekb. 
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; O F T H E 

R E P L E V I N. 

CHAR IL 

HAVING in the foregoing 
Chapter (hewn in what Cafes 
a Diftrefs or Fledge may be 
taken^ and how it is to be difpofed of^ 
the 9ext Thing in order to be treated 
of is the Remedy given the Party to 
controvert the Legality of fuch Cap- 
tion, in. order to bring back the Pledge 
to the Proprietor :in cafe that the Di- 
ftrefs were unlawfally taken, and with- 
out Juft Caufe s and thi£ being a Wrjt 
of great Ufe, and every Day's Prance, 
^ferves a very fbll Con^deration. 

Salman 



^ 8 The Lawf o(^|i p t js V f H «• 

Spehnaff in bis Gkjfary defcrib&s it 
Spd. GloC thus : ^ Eipkgiare ^Jt rem apud alium 
4^$' Detentam Cautione Legitimd interpifitii 

redimert-^^-'^Et bat: Cautio eft Jiipur 
latio in forma Juris adbibk^^de Jkm» 
Jtiri et fiftet^ {e fof^Y-^iSum autetn 
Replegiarc quqft revadiaro, h(w efi Fa^ 
Sum w/ pjii^s unumJocihfiltemti fygf^ 
fer>ere4ScmJiituire.'^ -*--*•: 

a jufticial Writ to the Sb«ri|F cQjfifltpliW*' 
ing of an unjuft Taking and Detention 
joi Gidod$. or Cbattcls^ tcupfaiifldiA^ the 
Sheriff to deliver back the fitrpe to ths 
Owisier up#n Sesiirity; giMes 4<rto4» 
out the fojaftiw of i»fk TE5ak»g5 or 



j((|r another ifj^ib^i^v^f^itiQ^ sQf a,b|K^P/f- 

exhibited in a formal Hi^, to Itahd to tfiiit 
Right, ani to be |p«eftnt in Cbiict ; but lo^if- 

idMge or Omi a^^O^c or.^l©^, pt Htnpthfv 
place. 



tTndcr 



■■'■ tlndertiitkilbuiistobscooiideeed} 

'^ |} Hbw thelleplovin Aood atCom<> 
fHon Law, and the Altenitions that 
bweteeii Mado therekt bf Sianites. 

ii. Of Chi Duty d the Sfatriff in 
lUkf AMOOtida «f ^ R^ikvia} and 
berdn c^ the Pledges. 

> la* Of the ^rott& to make the 
IMno^t appear, 

' 1¥^ Of thcFtateft^flieretbtGoodK 
•» ii^Mds Md heceio of the Writ 

fl^H rM^Mh-A ■ Mil Ml I 

iBr Wnmttmmm* 

¥. Of "iw f^vcBfs ttfid Prooecdiog 
irtmttthc Ddfietidanc claims Property. 

- ^. Of the JPraeeftv as well fbr the 
flaHitiff'asDelcndiot, i^ temaiAag ttto 
llefi^via from tise «iferi6r Courts, 

^1. Of the Rupleviii iEtTetf j and 

herein are to be confidered, 

I. For whom an^ m wint Cafes it 

2. The 



6q The Law of R » v^sjt^ pii's^ 

z. TbcDcclaralion in Repkyin* ^ 

3, The fcveral Pleas in this A^oiu ^ 

4. The Judgment, irt ihis-.A^oii, 
ivhetber for the Plaintiff or Defendant;, 
and herein of the Writ * /^:.B£tflrn», 
b^bend$^ and the Writ of fecQod De« 
Jiverance, ; ;> , ,:, 

- Vm. Of the Writ (jf.^ccaptidtf. 

. 1. To confidcr how the Replevii^ 
ftood zX Comtnon LaW|. and.hiexc it 

tlnft. 140. is firft to be obferved. that; the Replevin. 

Reg. 8i. a. ^35 at Common Law a .^o/lHual. Wiit, 
that is, gave the SherifT a jufticiaV 
Power tb • deterrtjine thePoini .com^ 
plained of in the Countcy, whereas 
X other Writs gave him only a minifteriat 
-Power. This>jufticial Poorer is taken 
froqi thofe Words in the .Writ: f Bf 
euni .jufie Je^uci f acids ^jr-*r by which 
the SheriiF is made Judge, whcither thp 
Takipg te jiiit or not y and this was 



* Of having the Return* 

-f And fhall caufe it to be carrkd on juft^^ 

highly 



Thetawof Replev.ins. 6x 

h%hly ;rqifimti:>le, t&at tl^ Remedy 
might he /pee(fy, left the Plasty ihonld 
want^ hisjBciifts- for 'Carrying on of his 
Hodhandryi and therefore not to have 
fisfnied tUs iWnf Jufticial would haiw . 
befen DOit oAl^ detrimental to priyk'te ' 
Perfonsv bat t6 the Dadaage of the 
Commoriweahh;. Hence . itl is called 
♦\ Fefimum :Remedium.' Beiides/ it 
would havei been of groat Troubte and 
Expence . to ^private Perfons to have 
taken the Deteralination ,of thefe Sort 
of Complairits^' which muft have hap^ 
pened cviry. Day out of the Neigh- 
bourhood. And yet the Manor Court 
was not trufted with this Power in any 
,Qiufi bawcto?Lbrd arid Tenant, bc- 
caufe the Lord was not to be Judge ia 
Imbwh Caufe. ' .* 

'• y : 
2dfy. 'Tis to be obferved that there 
are two Things complained of in this 
"Writ, viz^ The Taking ind Detention 
of the Pledge*, as the -Words of th6 
Writ exprefs it— •[• %^ cepit G? m- 
jufte ^rf/V?rf— But what is principally 



• A fpeedy Remedy. 

f Wbicfc he took anid unjufUy 



detains. 

con- 



6s The Ltm atlBLnp %mM mL 

ocmtro«Brted in t&e BiCi^iev&iy'.isiridytKt 

Aer die Tating be juft or toot diisri 

t>r. & SoM. , iwre jaot 'bot t wo^'Gifts^ ^lirfadraiiii ai Si* 

>>*• ftrds iaftfy taken, i#hetker jfok^ikM 

8 Co*. 146. b. foHy dctaikiM, Thefirf^ iswlKre'lii^ 
&^-^3. ArreaM of Refit, or Amends H>r tf^ 
CSkT* D^ifnage'is te»deiUd ta HmK^Haetyi^ 
ftraimdg^} and^^ fSetider MKlft' bt 
inad&Jbefore the fieafts ate inipouAdni^ 
for when llie Beafts are m fhe Ooftd^jr. 
«f the JLzMOy the l%eribii diftrateing 
cannot be ifiiid unfe^fTfUOy to cieteM 
what is «n £he tDofhMy- a!od Galw df 
Ibe taw. •■ ' •"•''■• 



N 



• Andbehce'itas, tUtlf^'KhdepA*. 
itnade^fter Si>i|)OiMl^Kiig,«nd tfab Beirrfb 
die in Pound, the Owner 4hittobear 
the Lofs, becaufe fuch Tender comes 
«oo tl^ie'to ifiz liny faftott iorlnjii^ice 
en the f«rfen '<Xiftndfiii^. iltii if the 
.Tender lad beeo i^ibce ihe:inip0i[d#> 
iti^, it feecie^tbeiDiftrsiihier i^afi#)?OK> 
iMe, ' beeaufe &eHiBpeuMBng k iln|^ 
Uwfol. '■ ^ 



* Doing Daqtlfe. 

But 



ffti^We^'iiOla ^«Hluai) {MM Wft-tO (MfrBrowai. 173. 

BMTi- ^'(Aio-Byies C<«»i&»c9 .of- Che 

lin R%^ A^'tlta Loii^i .stiBd cdftt Rf^ 

#«'.tb$> 4m96 tiknfelf.- Bm if 4 
!Vl!Addr ■ bei ^dai to the lord, and 
fitfjr > gife Ifr OvideiMe a iT-tndtfc to the 
Ifdt^'s BiuUtf; wheiie (he IxMtd W4M 
|»d<bt,- ibi^ #tM^*t mabnim the JPkii, 
|$ea«ie tixe 4«ivMi9e Fo<»r <)£ th« 
BaiUfF cMftrs'^tf hei» the Ej€)rd&.ipre&n«i 
imd: tlie)^ %^^l«Pt6 proTe-ttoe Wilder «4 
^ijt prvp^ ' ftakn t& mhaok the 
jii^lHd«"bibMg> JMd Who ^^ fi««ty 
«P^^M6biv« it.- 'But if -^^ 'pledd -a 
eiPfp^r to the in^d, and fDofe a t%- 
ftrds tiken by a BaiUiF, the Lord not 
JK^ng pdtfehft.waad ftidve^the fiail^ to 
■be. the ufual Receiver of the j^ord; 
Ai^li #Mt nm not he «. 'Peoof of 
mkckta ftitiMt ef i^kmtidtf to the 
Lofd tii^lf r 

"The fiiujifd'-'€ufe xitrhiati ttw E)iitxiiier 2 inft. 107, 
is unkv^ul, ife where the Av<»^«aht34>• 
faftdi R^Uro irr€}>}evi4ye, and the 

:, \ Owner 



Own«r of the Beafte tender all tfaa(^ 
apfMUkci U) be dqe^ on the JudgAiQiif ^u 
tie Ay^wty*. the Detaider of tke A^^oivN^ 
apt is uiilaw^vl^ mdth^ QwAer imy^ 
have hit iSlftion of Detinue fioir tbk^ 
Detainer ali^er^he Tender tixiaida: Fot^ 
though hy the Judgmeoft the Retufn 1^ 
^1^6 iffeplevifable, yet thfA i^^no i^alr 
Condeibnation of the Beafts or: G^^dat 
diftrained, for they are fttU fp- hf c&Oh 
iidered as Pledges » the Bands of ther 
Avowant^; and therefore in their pvft 
|)^ature liable to a H«eden[ii^pi>> i]|poa 
payment of SatiA^dlian o^ tha% Rsig« 
^ . Damageis for which they wer0 -ofti 
^ally takect.----My Lord O^^ s^ 
i^iQtl^f Remedy f^r j|)« OwMr toiriH 
cover. ht$ BegAa^ md thftt iaupQp ^. 
tisfa£tion m^de in 0>u]:t to have 9^^ 
Writjfof thcitDelivoy*' r 

^. The Form of this Writ* — . 

Tbfl I^tcnlicm ; then being ^QW-t- 
plained of in . this .Writ, it may* n&t J» 
improper to look into the antienf 
Method of trying fiach unlawful De- 
tentian,, and what Ret»edy the GNrn« 
. of the Bead h^S for it at? ^4hit Ptyir 
The an tient. Method of trying the Le^ 

gality 



I'iie Law of UBPttvifls. 65 

gfftUty of the Detention was very in^ 
ooDTenittit^ for the Plaintiff in Reple* 
vm fMsto have his Suitors ready to 
prove infimnter that be ofiered a Pledge 
iMder tnat Notion as a Pledge fuffi^ 
dent, and the Lord was then put to 
fats Law-Wagw, that the Pledge of« 
fered was not fufficient to anfwer the 
Debt ; fo that it was totally thrown 
upon the Lord's Confcienoe to deter<« 
ame of the Sufficiency of the Pledges ; 
aod this Method of Trisd was antient** 
ly pra^ifei and allowed, becaufe 
ori^naUy the Lord might have feised 
the Land for Non-^performanoe of the 
Services, and therefore when the Ri- 
gour of that Law was mitigated by 
turning the Forfcitufe into a Diftrefi^ 
it could not be thought any unreafon- 
able Favour of Inddlgence to the Lord 
to make him Judge of the Sufficiency 
of the Pledge which was to be put 
into his Hands while the Suit depend-* 
edi becaufe the Lord in ill Events 
ought to be fafc* 

This Account of trying the Legality 
of the Detention is given by Braffvn 
ia the following Words. 

F • Si 



66 Tik^Lj;«^:QfRxPLBjriN4. 

Braa. 156. . * Si autem i^fmderit Jetrnthmi 

FICU94. injujhm, & per em fiBam Isakot 

fi^aim 4d nrnnum fiM acaminatd itf 

tmnihus tmcors fuh^ ^ qmd mtinia 

fi0^ futrini Jub e$rmn prafMrn^ time 

iknli^t defdtdem iegem ft iuodkcmk 

mMum Vfce€tmitiij & r^ituet querent 
darnna fua qtM habuit fer illam deten^ 
thnem ; fi out em legem fec&it Iknd^ 
of4s^ tunc fidetus recedet^ & querem in 
mijeria)rdia^ fid nulls danma tecfSspern^ 
#«?, ^ retumaMtD^mhs avma cap^ 
W.— 'The LordT^ccovercd fio Dacliagtk 
where he prevailed on the LawrWdgei', 
^acahde the Lord had do DaOU^ 



* But if he ihoirid ddend the ttkijiift D&leti* 
i^n^ and the Fbuntiff llHAild have % Strit imme- 
diately at H^uid, which being enmiaed^' agrotil 
in all fttfpe^s^ and that all tbe Fa^ were tp 
tbeir Prefehce, tlieti file Defendant fiiould ws^ 
km La^ (f .tweb^eiMen; in which if he &ilea» 
it fell into the Hands of ttfe GheriiF, add he 
ihbuld neftore to the Plaint iff hi$ Damages which 
he had by the Detention \ but if the l4Drd {»:e- 
trailed in ttelraW-^W'ager, then he ftoufd cfepart 
^ilitt^ a Ad the Phthniff in Mercy; but flioiilfl 
^recover ho Damagfss^ zai ibooU rtsturn to lUb 
Lofd jthe Beaib taken. 
,. .. where 



^^JAii ihb "tctidtt proved infufiicicnt. 
Bdt*'W tlji Lord prevailed not on the 
l,^^11ljlfa|er, the l^taintiff in Rcplevia 
hid m Damages, becaufe he really 
was injured by the Lord^s Refufal, in 
kfing the Ufc of his Beads or Golds 
Which h6 had a Right to upoa the 
fufficient Tender. 

16ut thi Legality of the t)etefition ^^ * «»*• 
iiepfehdiAg entirely on the Suf&ciency of^^'^;^^^^^ 
the/lTenaef^ i more fcqual and better N. k 69* b/ 
jtfdihqd of Trial was found out by the 
(ionfcifeface of Twelve difintereftcd 
Men, no Way coftcerned in the Event 
of the Trial. And the. Point comes in 
llfue ih the following Cafe ; where the 
Lord krtpounds the Beafts notwith- 
liahding the fufficient Tender of the 
•f enitit, the Tenant hath no Way to 
ttcover his Cattle but by his Writ of 
Replevin ; for if he takes them out of 
the Pound himfelf, he is liable to aa 
AOHon for breaking the Pound : This 
pais the Lotd to his Avowry, wherein 
he mufi fhew the Caufe of bis Taking 
aj)d Detention J to wHich the Plaintiff 
ift RepVevin rtpUes, That after tfair 
Taking, atid before the ftnpbunditig, 
he fnade a fufficient Tender, and there^ 
Fa upon 



^8 The Law of Re p le viKe<- 

upn it fhall be tried bya Jaiy wh©-\ 
tber the Tender was fufficieiXt, and If ^ 
it be fouod fo, the Plaintiff in Reptevm- 
(ball have Damages for fuch unlawfol: 
Dctentiofl., 

. • • . » • 

But though by the Common Law 
this Writ was made jufticlal for the 
Eafe of the SubjeA, and the more 
fpeedy Adminiftration of Juftice, yrtr 
the Subject (both Lord and, Tenant) 
was expofed to many Dfficuhies and 
Inconveniencies in the Progrefs of the- 
Suit, which were afterwards removed* 
by fcveral Statutes. For, f 

iinft. 133. ifi. The Replevin at Gunmon Law- 
J Mod. 253. ^^g QQjy {jy v^fit^ jind this Applica^- 

tion muft be to the Chancery, which"^ 
was too tedious for the diftant Parts c^. 
the Kingdom. 

Stat. Msrlb. To make this Remedy therefore more 
expeditious, 'tis provided by the Statute 
of MarlhriigSy r. 2 r. * ^od fi Averia 

I ■ ■ . 1 1 .1 I I ■■ ■ ■■■!■ ^ • I , 1 i 

♦ That if the Beafh of any P^tfon are takeii 
and unjuftly detained, the SheriiBr after Comr; 
piamt made to him may deliver them without^ 
the Impediment or Oontradidiign of him yihor 
hid taken the laid Beafts. ' *. 

' alicujUi 



c. 21. 



Hie Law of Replevins. 69 

aUci^s capiantur & injufie detineantur^ 
Vicmmespejl querimoniam ftbifaSiam ea % inft. 139. 
Jine Impedimento^ vel ctmtradiB^i$ne ejus 
qui dsifa avert a ceperit^ deliberan poj^ 
Jit. By Force of this Statute the She- 
riff may hold Plea in Replevin by Plaint 
of ariy,ya!iic, as he might at Comtrion 
Law on a Writ of Replevin, the Writ 
of Replevin being a Jufticia or Com*- 
iz^on for that Purpofe, 

And to take away all the Delays F. N. B. 69. 
that attended the Replevin by Writ,CoJ^^.»4$- 
the Sheriff by this Aft may upon Con:- * ' * ' 
pUint made command his Baih*ff either 
by Word or Precept to replevy the 
Plaintiff^s Bcafts, for poffibly the Sheriff 
caniidt write (which was frequently the 
Qdfe in thbfe Days), or has not the' 
Materials of writing with him, and 
this the Sheriff may do out of hi^ Bro. tit. Rd. 
County Court: For this A6t being P"-^- g^ , 
made for the more fpcedy Adminiftra- ***** * 
tton of Juftice, hath received the.moft 
favourable Conftru£tion. For it would 
be very inconvenient that the Owner 
cf the Beafts, for vvhofe Benefit < the 
A£t was made, fhould {Ijiy till the ^ext 
County Courti which is held from 
Month to Month 3 but then the Sheriff 
F 3 muft 



that U may ^f^m Ofl tfe^ {^olk^C .U* 
Court. \ , 

%My, Another Miiphief ^* Cepix^ 
Xaw \yas, tha^ the R^pleyio l^ciM^ jtift^- 
eial, and <kti?r5c^n.ablc in di^ vwK^ty 
Coiurt, if the Waiutiff in R^j^eym 
:plGa4cd td the I/>r,d!s Avowry tftsji tjbp 
Tenancy was * H/jr^ de Jojff Fee, thp 
inferior Court had no farther Conner 
fimce. of the Action, becauj^^ t\iA^ Pica 
Iprought the; FrfphpkJ ia <|aeftion, ^ 
which the County Court n^t b^ng a 
Court of Record had no Fowea; ^o.try, 
and therefore coqld npt pr^p^d^ by 
which Mcans^ th? Ix)rd waf |e^ witli* 
o»t Remedy to rjK»vcr the Pep^s a» 
his Pledgca, becwXe the Cpu^^ «wW 
not dj^termine th? Point pi^^^hpch tke 
. . l^tPtrn yrsiS tp be tnadt]^ thi$. ifas uOf 
^ mediied by fT. 2. c. at. wj^ij^ ^i?s t^p 
|!.A>rd a P««e to ffmove thi? Catifo inXp 
the King-s Cpijrts, whew th^ Pl^ 
inight be tried, and tht I^oj^ be>e^r 
]>ii(hsi^ in the Pof^igoij of his $e<;yi9Cf, 



Trr* 



and 



And ftm b«w tha Pls^^s * ^ IZ^nte 
iab0nd$ retiuaeci for hiolV 

A third Mifchkf at Comnion Ltv 
W4fi^ that when the Avowant had 
Judgcwnt. for a Return of the Bcafts^ 
be bad frequently no Kanefit by hie 
Suit, becaufc it frequently happened 
jiuity pending the fisit^ the Tenani had - • ^ * t 
£bld the Cattle delivored to faitn on the '^^^ 

Replevin, and .became infolvenc Thi^ 
Mkfchlef arofe. from this, tha^ the 
Sl^riff cauld only tak^ from the Flaiiv 
ii^. -f- P%// (k profeqwndo id lhi& ts 
in other Aftioos, whu^h. PlQ(%Cf» Wei^ 
only to aoiwer the Amerciamenrto 4bf • :: 

.KiiK :|; //Tip y2i^ Clamar^^ and tooked 
jDo farther: And even tiu^ being Fer^ 
<fmali did foon degenerate into Form. 
To remedy this Inconvenience t"hVTai4. 
Statute of W. 2. c. 2.-ha<h d1ff6fl<jd the a Inil. 53S, 
Shejciff, II nm folummdo teci^ere Pleg. 3+^- 

.. • Of liaving ^ K^tmm«l . . 

X For Y» Jgi}fe.aui», 

I Npt 9nl}i to tjdic PliMlPs of profeeutiflB 
Ufm t))e ClOBtpUiaapfS) M alio of retun»in( 
' tJie Beaft»'if a BefidK «f tbeim Oioul4 bp a4? 
mi^i and ^ any JMy Aoyjd otb^ri^Ke tak« 
>)a^ hf imiMt froNU «AAm jthf V^iM 1^ 
^ Beads. . -> 

F 4 ''^ 



7« The Iiaw of Replevins^ 

de pmfequendo de Cmfuer^tihtu^ pi 
etiam de Aoeriis retomandis^^^^^dif^ 
cetur retornand* \^ fi ^^^ ^^^ «w^ 
Piegm ceperit rejpmdeat ipfe de preth 
Aoerior^ j-^^^Mt the Method of proceed- 
ing in this Cafe wilt be folly treated of 
under the Writ ♦ </e Refornohaienda. 

• Inft. js*, * ^tbfy. Another Mifchicf was, that if 
^""'^ the Plaintiff had nonfuited himfeFf, 

and the Avowant had Judgment -never 
fo oftien on fuch Nonfuk, yet he could 
not have a Return irreplevifable, but 
the Tenant might xeplcvy the fame 
Diftrefs ^ in infinitum. This alfo is 
ftfit. Weft, z. remedied by the fame Statute of W. 2. 
c. 2. by which it is provided, {) ^!^tid 
fuam cifo adjudicatum fuerit retornum 



♦ Of Having the Return, . . 

t Without End, 

II That as foon as the Return of the Beafis 
(hould be adjudged to him who made the Diftrefs, 
the Sheriff fiiould be ctHnmamfed' by a TutHcial 
Writ, that he return the Beafb to bhn yrho 
made the Diftrefs, in which Writ h to^ be in- 
ferted, that the Sheriff could not deliver tliem 
without a Writ, in which let Mention- be itoade 
of the Judgment given by die Juftices, which 
could not be done but by a Writ from the JFu«* 
(Hces Rolls before vvtoom the Plaim i^s^ctmed 

0V(^ 
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mieruir. dtfiringenti, per breve de Ju^ 
iicsi$ mandetur Vicecmniti quod retor^ 
ittwi ifakere faciat dijiringenti de 4W- 
rw, in quo brevi injeratur^ quod Vice^ 
Ctmes ea non zteUberetfine brevi ^ in quo 
fiat mentio de Judicio per yujiie^ i^ed^ 
£t\ quod fieri non poterit ^fi per brev^ 
quod exeat de Rotulis yufiic\ coram 
qtdbus deduSta fuerit Loquela ; and par- ' ' t 
luant to this Law the Writ de Retorno 
babendo concludes thus after a Recital »«p- J«*- 4* 
of the Judgment fbr the Avowant, ■* 
"* Ideo tibi pracipimus quod prad (the 
Avowant) avert a trad fine . detatione 
retomari facias^ & ea ad^erimmam 
ipjkis (the Plaintiff in Replevin) nn r 

deliberes fine Brevi nofiro^ quod de pree^ 
fat. judicio exprejam faciat mentis 
jnem. , •'*' 

This Writ which tnuft recite the. 
former Judgment is the Writ, of fecond 



♦. Therefore we command you, that the 
. afordaid (the Avowant) the Beafts aforefaid 
without Delay you return, and that vou do not 
deliver them upon t^e Complaint of (the Plain- 
tiff in Replevin) without our Writ, ^which 
, ibould esskpr^y mentiqa the ^<m^^ Judgment. 

y '^ Deli- 
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Cio;Car.446. jhcfe Plcdgcs are ih the Nature. of 

l)it!*thcr/ Sureties pro Retorno babendo^ and 

434* therefore Money or any othen Cattle 

being a Pawn lis not a Pledge within 

this Statute $ for the Proceft, as (hall 

fae hereafter (hewn, is by Scire Facia^^ 

which is a Procefs to bring the Pledge 

x>x Surety into Court to ihew Caufe^ 

and therejfpre Cattle cannot be a proper 

Fledge : For this Reaibn a Sheriff has 

been adjudged to be liable to an Adioa 

^^ of the Cafe for taking ^ioney as a 

. Pledge ^de ReforHd baoende^ becauic 

,- : the Money was not (uch a Pledge as 

the Statute 4iireds. And h feemd there 

muft not' neceffarily be more Pledges 

than one, if that be fufficient; though 

the Wonds of the Afl: are Pledges in 

the plural Nomber: Bccaufe if otie 

Pledge be fofficient, thie Defendant 

bath, no Lofs, and therefore the Int£n- 

^n" of the Statute is anfwered which 

-provides for the Defendant's Safety. ; 

«iiifbi39, The Sheriff having thus takeo 
i4«>' Plcdgcs from the Plaintiff in Replevin, 

P.N.B.68. Y^^ ^ygi^j forthwith to make Deliver- 
ance of the Good&x)rCatticldiilrainidi 

but 
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bpt if the Diftrefs was taken ^thia 
a Liberty and inipounded there, the 
Sheriff ought Erft to iflae his Warrant 
to the BaiUfF of the Liberty, having 
Return of Writs to make Deliverance. 
And if the Bailiff makes: no Anfwer, 
or as the Statute of Marlbridge fays, 
* Ea deliberare noluerit^ tunc Vice^ 
comes pro defeSlu ipforum Ballivorvm 
ea faciat deUberari. — — This Adl/as 
to this Part of it was made to enlarge 
the Power of the Sheriff by impo wcring 
him to enter into the Liberty to make 
Delivery where the Bailiff was negli- 
gent. Whereas, at Common Law the 
Sheriff could not enter into the Liberty 
without a Non omitias^ which was lob 
dilatory, 

Andf by this Aft, if a Diftrefs was 9, loft. 133, 
taken out of a Liberty and im- H^- 
pounddd within it, the Sheriff might 
enter the Liberty without any previous 
Warrant to the Bailiff, becaufe the 
Caption, which is one of the Poiats^ 



* Will pot deliver (hem, then the SherilF for 
the l>&iik of hti Bailifis fhall caufe themto be 
dtiivered. 

com- 



cwn^iinea df W the' llef^ih, vi^ii Jtt 
tHe OJftfttt, ahd iM'o^ ffle tibttrty^ 
aifwJ thttefdW thft Right to ttiAktf a tw^i 
IWtJriBiJe, dugjit' to be in that OflSter 
wfthb #hofe tJiftf Bft or ^tffdidKoii 
tk<5 GaiSfe'df Coiiipfeirit ffrft arcfej 
and all" tJife is Law, whether the Re* 
I^tirf be tjj^ PTaint or by Writ. 

•If ^6 Diftrris b^ drawn Into & 
Hoale, Oftfe, Or o^lhtc ftrong Ho!d; 
the SherfflT-di' his l^iM, after t)fe^ 
inaAd- made for <he DdKtferatictf Olf (lit 
t^ftrefs, npfay break Open the Hoofe or 
CdRle to fbjpfevy th6ni.w.«iTJ^t feeriS» 
t6 be the Cotottjon Law, for thoogh a 
Man's Houfe is pfivili^ by Comtiroiij 
Law for bimfelf, his Family, ahd his 
own Goods, fo that the Sherifi; cannot 
' * ' brcdfc it opttj to attache atiy of them in 
a Ovil Aaidti at tfce Suit of :4 'private 
Perfottj yel a Mat's Hdufe could not 
privitege' or proteft the ^oodfe of ano- 
ther Perfon uBJuftly 6ian, fo &s t6 
prevent flie Officer to riialce Repletitt, 
becaufe the Privilege and Security of a 
Man's Houfe could protedt but his 

df a-i^tig tJrftrd^ff iftW flitottg ftoldi, 
was fo frequent ia the l^rons Wars, 

2 and 



The Law df Replevins. 79 

and the poorer Sort fufiered fo much 
irom ihst Men of Power» that the $ta« 
tute of ff^e/l. I. c. 17, expreily gives 2 inft. 1^3; 
this Fbwcr to the Shcritf, or his Offi- '94- 
^er, to break the Houfe, to make De** 
h' very of the Cattle, whether the Re^ 
pbvia tie by Plaint or by Writ.*— ^ 
But this, as is faid, rndft be after De«> 
inand cnade, and Notice given to tht 
Lord to fii0^er them to be rc^evM. 
Ami to deter tlic Perfon diftrainin^ ])^^ sj,^,^ 
from refuting er negle<fling to deliver 438, 439* 
the Diflrefs, the Statute farther dire6s, 
that the Caftle, or ftrong Hold, ^all 
be razed and thrown down ; but this 
n)uft be ^on a Suit in Behalf of th« 
Ring, wherein all Parties cottoorned iA 
fntereft muft firft be heard j and by 
this Aa, if the Bailiff of a Ub«rty 
having Return of Writs, (hall not make 
Peliverance for the Reaffoa afofeftid, 
the SheriflF may proceed- without Do- 
lay^ or any new Authority, to make 
Replevin in Manner afore^onentioned, 
though in other Adions, even in £<c- 
cuiiofis,. at the Suit of pdvat< Ptrfbns, 
bo catinot enter a LiberQr withoiit A 
'Npnmittas. 



If 
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Dfidt. Sher, . V the RepleviQ .be execat^^ and 
43?* «9* the; Deliverance iiiade^ where it as by 
: . Ptaint, the Bailiff at the Time he makes 
Deliverance ought aifo to attach the 
Defendant by his Goods depending in 
the County Court, to make him ap^ 
pes?: at the next Court Day; for in 
thijB A&ion the Attachment is the firft 
Procefs^ becaufe the Replevin com<» 
plains of a tortious Taking, ^hich is 
in Nature of a Tr^fpafs. 

F.RB.69^ w^ere the Replevin is by Writ, 
Dalt^Sher. arid the Sheriff cxecutcs it before- the 
440- jitias or Pluries comes to his Hands^ 

the Sheriff may hold Plea of it in his 
County Court ; but either Party may 
remove it by Pone or Recordare into 
the Courts above, the Plaintiff with- 
out Caufe, and the Defendant upon 
Caufe ihewn. 

This Writ of Pcne, if it be 
taken out by. the Plaintiff in Reple^ 
vin^ hath a Claufe in it to fummoft 
the Defendant to appear in the 
Court abqve at the Return of the 

Writ, 



Writi * %d^ tunc Jit ibidem pra/ato 
A. (the Waiotiff ) irrde njp^furus ; and 
{o:r\ *oice verja. If the Replevin be 
rboiaved by the Defendant, then the 
Pm€ commands the SherifF, |} ^od 
dkat prafatn A, (the Plaintiff) quod 
Jit ihi La^elam Juani verfus pradi^um 
R- (the Defendant) inde profecuturus, 
Ji^v$hent^ &c. and by this Means both 
Baylies haVe Days in the Court above/ 

If the Sheriff doth nothing up6nF.i<.B.68« 
the firA Writ, the Plainiifl may have 
aqr jBias^ and after a Pkdries Replevin ; 
id/ the Piuries is always inferted this 
Chiife, I veJ caufam nobis certifices^ 
quart mwniatum ti^rum alias tibt inde 
dir-i&um exequi notuifti "Del nm p^tuijH^ 
^ the ;fanne may be inferted in the 
Aiidi^ if the Plaintiff pteafes^ and dien 



^ That be Wtbeii thste to atifwec the afere* 
faid A. (the Plaintiff) hereof. 
t The Courfe being changed. 
' t T6 tell the aforefaid A. (the Plaintiff) to be 
thm'to ^ofircute his Plsunt thereof aigaiAft the 
a^refaid i}. (dx Defendant) if he fliall think 
• proper. - 

. X .Eitfier certify your Reafon to us why jrcw 
would not or could not execute our Comnaaods 
heretofore to you hereupon direAed. 

I G both 



' 8^^; The Latw of ,It e r l g v.i n s^ 

both the ^A^tfi and Pluriei arc fctarn-' 
*o Abr.5S1.able in the Kings's Bench or Conidlon 
Pleas ; and .the PlUries always deter- 
mines^ the Power of the Sheriff to hold. 
Flea of the Replevin in the. County > 
0nd (o dothf the Atia$^ where the faid 
Clacife of * vel caufam fi^s certtficety 
• &c. is inferted.-— The Reafon is, bc- 
c^ufe this Ckufe gives cither Party a 
Right to call upon the SheriiSF^ in the 
Courts above, to give an Account of 
the Execution of the Writj and this 
on the Pretence or Suppofitioa that 
the Sheriff hath not legally exea^ed 
the Writ ; the Sheriff thus called opon, 
cannot give the Court an Account^how* 
he hath executed the Writ,, but by hi»^ 
Return on the Writ itfelf, and that 
,, "^ cannot appear judicially to the Courts 
till the Writ ar^d the Return be fikd,. 
and the Sheriff having thus parted with 
the Writ, he has no Authority tij .pro- 
ceed .farther% in tbei Cborl belortr. ; ' 

Bv tht5 Meaite the Plarh'tlff in Re- 
plcviri may controvert the . oHeri^s^ 
Return, and (haJI recbvet. Damage* 
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' • ' lEiiW the Caufe certify to m. 

againd 



N 
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i^^nfl hm, if it \>c found to be £il(e, 
of not duly made— *— This i$ allowed 
the plaintiff not only for his Damages^ 
• Bbt alfo to intftle the King to" a Fine 
agdihid the Sheriff for his Conteoipt^ 
and is the ixioft expeditious way to 
oblige the Sheriff to make the Deliver- 
ance iairly, that the Plaintiff may not 
waht his Beads to carry on his Huf- 

bandry. But if the Sheriff injure* 

the' Defendant in the Execution of the 
Replevin by taking fome of his Cattle, 
the Defendant has, his Adion of Trcf- 
pats againft him to j)uni(h him, as ia 
all other Cafes of Trefpafs; and here 
vve may obfcrve one Thing peculiar to ^ 

this Writ of Replevin, that the Dcfcn^Ro.Ahr.58i,' 
dant on the Return of the jilias and ^JJ^^' 
PJuries has no Day in Court, nor is he 
las much as furtimoned to appear by the 
Writ in the Court above 5 whereas ia 
all other Anions, the Defendant by the 
vt'r3r Original is pat to his Piedos for 
his Apj5earance.— — Bat the Realpn of 
the Difference is this, in other Origi- 
nals the Defendant ie but fummoned to 
ahrwer the Plaintiff's Demands, and 
the Ptaintiff^ by fuch Writ gets nothing 
from the Defendant till, the Event of ^ 
tHe Suit, and therefore the Defendant 
G 2v muft 
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muft have a Day in Court by the Ori- 
ginal. — — But in Replevin the Plaintiff 
hathliis Beads reftored to him on the 
Execution of his Writ, and the De- 
fendant ftiall never have Return unlefe' 
ih his Avowry he can juftify the dp- 
tton, fo that from hence it appears 
the Defendant need not be fummoned 
in this Writ, becaufe it is plainly for 
his Ihtereft to do fo, becaufe other- 
x^ife he can never have the Return 
of the Cattle ; and thus |he Defendant 
ll«.Abr. 581. becomes Plaintiff or Aftor. — — And 
Gawen v. hence it follows that the Parties in Re- 
Ludlow. pievin may appear and plead at any 
other Term than that in which the 
• Replevin is returned, becaufe having no 

Day in Court on the Return, as h 
- ' 4)efore obferved, there can be no Dif^ 
continuance of the Suit, though the 
Plaintiff fliould not declare in the famd 
Term. — If the Plaintiff fhould not 
declare in Replevin, the Defendant, 
though he hath no Day in Court, may 
however come in, and oblige the 
Plaintiff by Rule of Court to declare, 
becaufe otherwife the Defendant could 
never have the Judgment of the Court 
for a Return of the Beafts. 



Bat 
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•- ■ , * ' 

But if the PiaintifF (hould of'himfelf OffidnBrcr, 
^dare without any Compulfion from ^^ ^ ^ ^^ 
the Defendant, as he may do, the De- Raft. Emr. 
fendant IS brought into Court by At-S7«- 
tacfament, ^c. to plead, and if the 
PlaintiflF (hall obtain Judgment by Dc- 
^it, what Remedy hath he fox his 
Damages? 

It is ufual npw for the Plaintiff to I^.N.B.68. %. 
take out the Replevin, ui/ias .and PIh^- 
tkSy at the fame Time, and if he has 
a j^ind to take the Caufe at ouce out 
of the Sheriff's Hands, he may deliver 
the Jllias or Plurtes as he thinks fit to 
the Sheriff, without ever fhewing him 
the original Writ. — By this the Plain- 
tiff» as 48 already obferved, has a RIgHt 
^ to call for the Sheriff^s Return, and the 
Sbeiiff ought himfelf to appear in the^ • 
Court above, to purge bis Contempt, 
for . difobeying or not executing the 
Original Writ, which the Law pr%* 
fames was delivered to him, and then 
dad Sheriff may excuic himfelf, by 
toaking an honcft Return on the Alias *^- ^• 
or Plunes^ * & quod nulkm aliud'^yj^^*^ 

f And that no other Writ, Wr. 

G 3 Breve ^ 



Breve, &f, came to his Hapd^; aii4 
thus the Plaintiff, if be ,f\f^k% iriay 
at once ouft the Sheriff of bis Jor;fr 
^ difiion, without the Trouble of re- 

ipoiring the PJea o|»| of th^ Sheiiip*^ 
Court by Pfifte. , 

m. \^c cpwc now to the ,P#ofif(s 
in Eeplevin to (bake the pefen<iaf>t 
*K*ar. 

|l«.ti* A^^ here if is (o be kpqi^, tl^t 

^ the Replevin is" vi^^ntUl^ and is a, Qwy^r . 

miflion to give the Sheriff Au.th?>fHy ^ 

S^^ Deliyers^npe of the Beafts, ,ap^ 

tberefqrp there is jio D^ gi^^^ t^ .^l^ 

Pdendant by this Wnt^ but oq |^)a 

. CoQfuniiCon thp Shexi^ roakea out a 

j^recept tp dfliy^^r the Beafts^ land aUp 

9^ Attaph^sawt Ip thi» Pef?Qdiii( Ip 

^ ' ^ ?PP?^r at tiic next Coui^t Day, --rrr- Sp 

|f it be by Plaint^ the Precept is ip^^ 

;tp the @aili|r to deliver the pefi(b| ao^ 

to atf9.cb the Pe^nda^t ; ^nd the Kca^ 

Too why Attacjwnept 49 |he ^ft Pr^r 

cefs, is that R^pJl^^n coipplalqii^ of /i 

. r tortious Takirig, is in M^tjice of a 

Tn^fpafs, and thert an At|achm?X)rt * /«?• 

r— ^- .. ■ ,. . >^... j ' -^y 



JPkgi^ is the fijrft Prooefs, left the D^ 
ftndant (hoold efcape* 

But if the Sheriff do not execute the 
R<^l€vin» then m jttias goes out, in 
which there may be a "^ 1;^ Caufom 
nobis fignificeSy aod the Reafon is, that 
the flaititiff beiog deprived of the Ufe 
of *bi$ Beafts which he ia obliged to 
ibibifi in the Pound, the Law aHows 
that he ifaould in the Alias put in the 
^rd Procefs, faecabib the Officer^M a 
Defaulter is not anfwerable for not 
fxccoting mcfne Proocfs till after two 
l^auUs ; but for the above Reafon, bcp- 
cauie the Beafls may be c^gnei^, aod 
' the Witbemam niay iflbe on the (econd 
fV^ciefi, the -f* Oaufam nobis figmfictt 
iaptit in the^/f?/tfx; and this Mim is 
dtner returnable into the Rin^s Bench 
or Common Pfeaa ; iri thi CoomKm 
Pleas, becaufe it is a Civil Plea; and 
In titt King's Ksnch, becamfe it is in 
|he nature of a Trefpafs; ^nd iMo 
Chancery,* becadie he inay have n 
Wkhtrnam thence upon an HiongaU^ 



"» £ttiierfi«i^t»tia>W£Mb^ ^ 
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fincc there J; another Origihai) wiz. i 
Pluries, which is yet to be ifiofid out 
p( that Co^rt, . 

If there be not . * Caufom nMs Jigi 
^ njficeSy it is oidy victntiel^ as the firft 
Writ. In., the PJums tbcy mxxA pm 
in cheCkufe, ?f nxlCaufam mbiffg* 
mficesj, becaufe there have been two 
Negkdfr already in the Proccfs> % ■! » p 
When the Pluries : iflbes, it h^s been 
much difputed whethcr^ the Sheriffs 
4;/V^«//V/ Power be determined ; and it 

fit;?. Afer. tit. is faid by the Reporter, 2 H. 7. 5; 

faSk '4S • that fin(;e the Writ is to repkvy f W, 
Caufom figmficeSy the mconiiel Power 

ft^. tit. Jour, continues. •^— But if he docs not re-i* 

pi. s?. plevy them, he is to fhew Caufe why 
he did not; and this the Reporter ar-^ 
gues to be the Scnfe of the Writ, from 
the disjun^ive Wofds in it, 

fl* ^f- But I take it, that ^t -vmntiet 
Power is determined by the P/wrwj 
I. Becaufe the Sheriff has been twice 
guihy of neglefting his puty» apd 



f Signify to iii.the:C«ife. ...:*. 

j^ Eirficr fignify to us the Omfe ^ . 1 ^ ,•« 

♦»i 1 .' thcren)^ 



\ 



4 







^The Law of REPLEviNt. Hg 

thcrtfovp IS rtot to |)p truftecj vvUh 
judieia) Power, 

2« He is anfwcrable to thi: Court 
how he has. obeyed the Wrir, andj^^^^u^-g^ 
th#e|bjre tbe Coprt muft have the ^ 
Wri^jto fee whether b$; has done hk 
Poty or no$ ; and if x^ Court be intt* 
tkd to the Writ, to fee whsthfsr the 
Officer has done his Doty, h^e p»nnot 
prooeed on the Writ. * 

% the Plufies there is no Pay iu f^J^- *• *^ 
(^ourt, either to the Plaintiff or De- SL^ifiiSS 
fend^nt; but to jhc Sheriff in order to pleviii. 
^fine him, for difobcying the firft Writ, 
r— Put the way to give the Parties Day ^ 

on the F/uries Replevin is ;hus :j 

If the Plaintiff comes into Court, 
and * obtulif fe^ at the Day on which 
the SheriflF is to (hew Caufc' to that 
Court,' why he did not execute the 
firft viconttel Proccfs, there gs it ap- 
pears by the Entries in Rafiel^ he fhall / 
nave an Attachment againft the Defen* 
dant, to bring him in to anfwer^ and 
thi^ Writ gives them both a Day in 
Court 



/ •' /'•:.•• - ' • ■ 

The Reafon is that lUplevi^^ Is ' kl 
Nature of a Trefpafs, and on every 
Trefpaft the' Attachrttcnt Is the firft 

.Ptocefs; and ihcrcfdrC'as vreli in thi| 
Sheriff's Court below, - as in the O^ttrt 
above, the Plaintiff may^ have aii 
At^cfafiieM m the firft Procufej 
imd if tfaiat the Defendant does adt 
appear, and ^ nulla B&na peturMdi 
/ then on the Stature 25 £• 3. cb.ijl 
. . s , they loay have a Capias and Procefa of 
-Outlawry, ii-^^p^ But at Common La^ 
there was only a Diftrefs infinice, bci 

* caufe there was no Fine to the iCti^ 
bh the flepleyin, unlefs where th* 
4* Ebngata or Claim of Property was 
returned by the Sheriff ^ for th^ bdug 
CoQ^einpts.of the King's Ptoc^ there 
if^ a Fine ft Comnooa Law, foA 
(berefore a Capias in the coipcstonProi' 
feds Q9XM 10 by the Statute, ; 

' i H. 6. s. . Bat \i th^ X^e&OM^t comes in at 

Si'ri*«' ^ ^y ^^ Sheriff has in Court, K4 

faipnot (teaaancl dip PUiotif, becaufs 



. -f Elo^nment. . i • . : "'^ « 

* ' the 
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the Plainti^ has given the Pefendant 
po|>3iy ifl Court, and if ttir fiefeiiflaot ,-. • 
]k»th po Thjt ha c^not 4cinan0 tMt 
)Pl»n<>jf ttpckr the Petii of .» Kooiost, 
lAid tkcnkro. tbp Mothod is fur this 
PpfendlaQt Jo h«ve a ijpepia^ Wrat to 
«aro the Pisintiff to «efne into Comet 
^ ptfo&oite bif PUtat, vdiicb is 1b 
N^ttqre of a Vtnirey and if ^ Plaintiir 
fkxs not come iitto Court at the Rp- 
fsrn of fucb Writ, then hp fltaU be 
ipioofaited, and the Pledges anoerced, 
4a the fidne Manner at wliJere there is i^ 
^ous Prnti that ^ve« l^ E|cfcoda«t 
l^'Day in Court, yA the lUcord beibg 
•f<9noif«cl, the Court pr/opeedt <m the 
^ijL Writ tibere is renmvtd, and oin 
iincb Writ \f the Dd^aac .appear^ 
the PlavpLttf wv not defaaocbUe, ko- 
qwife there was no Day given to the 
Pefendant, hat he had a XpodaL Writ 
to warn the Plaintiff to come in and 
profecut^ and if the Plaintiff does not 
on fuch Writ appear, he is nonfuited. 

|U. Of the Prooefs where the Goods 
are eloigned ; and l^e}p of~lhe WRt 
pf Wttiirnaaf, 
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9 Inft. 140, Wi^rriMm is derived from the S&xon 

i4»- , Word Everdery or other ^ and Naam^ 

Spdm.dcver- which fignifies D/^^r^, as who ftiould 

bis namiiim, (kf another Difireji ^' inHczd of the 

redmn»iMu»i- fo^^^^ ^h^^ was eloigned, ....^Fetitum 

Namtm^ is unlawfully taken^ becaoft 

though the taking of the Beafts might 

be originally lawful, yet the detuning 

flgainft the Replevili, is unlawful ot 

^ .^iihiodcn* 

. "VhcWMtrnam is Part of the * Lex 
iJWxw/V, * which as 4t prevailed in the 
Cafes of Maihem, where the Judgment 
of old was in this Kingdom, Eye for 
Eye, and Tooth for Tooth, fo was it 
in the Cafe of taking and againft de-^ 
taioiog Pkdges^ Beaft for Beaft. 
.'..'• . • ' • ." 

. Withernam was twofold. • 

I. lo the County below : And \ 

IL In the Courts above* 

• Lawrof RctaKatioii. '^ 

V tv » J. In 
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* t. In the County below; thoagh Reg. 8aJ 
the SherifPs Bailiff returned that £e 
Beafts Were eloigoed, yet the Wither^ 
nam did not immediately go, becaufe 
the Defencknt was not to !ofe his *own 
Beafts on the Return of a BaHifi; a-* 
gainft whom if the Return were ^(e, 
be could have no Sati$fa^lk)n.-*~And , 
therefore in fuch Cafe, there was an 
Inqueft of Office holden by the Sheriff 
to fee whether the Beafis were found 
to be eloigned or not % and if the Beafts 
Were found eloigned, then there iffued . 
a Withernam^ for the Bloignment- 
found by the Jury^ * fecimdum i>- 
gem Talmis. 

2. In the Court above the TFitber^ 
nam is awarded on the Elongata re- 
tamed. For the King's Minifter ha- 
ving returned, that the Beafts were 
eloigned, fo that he could not do Exc* 
cution, there is a proper Ground to 
award this Procefe. — - 



* According to the Law of RttalatioB* 

Firft, 



.: , Ffffti iKscgtiifc! the Sfeeriffit^Ktflc Ibf 
ar4lfe Reibrn/ wbd^is ttPfirfcm fofiii 
ciciii t<* etrfirkf the iPaty. 

, iBtcohdij!, tecatifc tho Sbd-idTs Rc4 
turn b A)|ip«retf tQ be tfbe till the cbfi4 
trvy appears 5 iwwi thefc i$ no Mifebifcf . 
M ibeD^j^^^Qt in thiai Cafe^ fince on 
prodocifig tte Cattle wbidi he ^i 
tikeo^ be tmy Wve his BejiAs ag»n ^ 
and.thierefo^ it:Wti$ prtipcrfud) a V^rki 
ihdukli gc)} iMit ^ fetunmm Le^ Tt?^ r 
/ftww>, ;qd thctSJAriiFs Returki withotii; 
aoy Im^dGfti ratlin: itban the Plaitui^ 
(hosild. Wiiiii.liis Qule; afid his Hit£* 
bandry ftamd ftfll in tlie mean Tioite. 

P.NA73.E. xhisr^Siy^pit li^tb whwe> Man :take8 
the 2 Gf^ds pr. Cattle pf ^nether Mao i^ , 
and the P^y fue^ a' Risplevm ^jy : 
Writy arod jip Alias inad [Pluries^ anjj; 
upon thsPIuries tbe SheriS' doth -f Re-^ . 

t And iKirt^ u|ttii Sa^ftkin ^nly tl^it tte * 
Bcafk are eloigned, (xi if. 8. 16. per'Cotm),\iS ^ 
Reaibn whereof he could not replevy them, (^c. 
for this being.aa Award feamdum Ligtm TaltsmU 
could not be on a Surmiie, unlefs the Eloign-- 
ment wshdIwM tA Uni^b)! iat}ueftifelEnr;^<ft: A-* 
turned upon him above, by the proper Officer. 
■ ■ ' ft ■ '-CT ' ' ' • ■■ ' ■ ' ' ■ " 

^^ Atcording to the Law of Retaliadon. 

turn, 
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turn, thdt the Cattle or Coods, &c. 
%ft eloigMd, &e. theD this ^Writ of . 
WifherMfn (ball ifiue out of the Conit 
whcft the PJurief IB returned^ return- 
able in tite King's pencb or Common 
Ktos ♦;.i«td tlieP<>rm of the Writ is 
iccK-^' ^ i)w AYi:. Irf«r. Sahittm. ^um 
Ftumi tiii FMCepimus; &c. quod 
' .- jup, 

* • And not oiut of the .Chancery, (42. ii 
43 £/&. intiT Crindel and Poundy. C. B.) but i£ 
&i^a be returned upon ^AHtn mChancny,' 
dKO t}^Wifbemfim (baiU ifTtie out of the ChsuH 
ceiy, (2^ /£. 6. 22* pir Brawn) for the Ekng^ia 
being th^. Foundation oF the tPlthernam^ where* 
drer the Ebngata is returned^ there the tVither^ 
mlB jnuft be anfeirded $ and fmce fche il7/j/, as it 
is faid, is reiuri^Ie into Cbancery^ tbe^^iyr^ . 
nam muft thence ifllie. But though it goes out. 
from ' thence, it is returnable into one of the * 

Benches, becaufe it ^ves the Defendant Day 
diereon to proceed, for fince the Defendant's 
Q^toiA, are -taken Jicwntkm Legim TaBm$^ he 
OMjft have, a Day giyeu to di^iute the Lawful* 
nefs of fiftch taking. 



- t George the Seeoiid, (sTc. To. the Sberiff oT^ 
£$r«. Greeting ; Whekeaa we have often oom- 
ifa^ded yOM, iSc tfaa^ joftfy, Csff. to i#. hii 
Beafl3 which B, (iTc. or the Realbn, fie, wfaeie* 
fore you hanre not or ooaM not eancute our 
Comquuid hereupon often dircfied to you^ and 
you fhall fignify to ui wherefore after the albm* 
(aid B. the Beafis of tbe afoirefaid A. had taken 

ia 
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jufie^ &c, A. i^vetia fun qua B. &€i 
vel Caufam^ (^c. quare tndpdatu^ m* 

Jirum PlntUs tibi itide dlre0wn exeifttf" 
noiuifii vel nm pofuifii, •^ tu n$Hr 

fgntficaverk^ (Juw poftquafn pradi6iui 
B. avert a pradi3i A; cepitattComitattf 
tuoy ea fugan)it de CorhitafH fradiB^ 
in Comitattfm U. per qu^d ea. fidem A} 
Replegidfe non potuifti^y nos malitia ip^ 

Jius ff. obviare ^otentes in hac, partem 
tibi Pradpimus quod averia pradidti 
B. in BaWva tua invent a ^ fine dila-^ 
time Capias inWitheriumiy & ea Jefi^ 
tiem^ donee eidem A, averia fua pr^e- 
^tSia yecundum Legem & confuefuainem 
Regni nojiri Reglegiare pojjis^ juxta 
tenbrem Mandatorum nofirorum prce-^ 
dfSforumpriusiibi^ &c. '*'■ ^ 



in your County, did dri^ them out of the a«« 
fbrs&id. County. iflta the County of ^fir by Rea^- 
fon whereof you could not rejrfcvy them to the 
faid jf. We being defirous to prevent the mif- 
chlevous Defign of the faid 5. in this Behalf, do 
command you, that. without Delay you take in 
WHhtrnam the Beafis of the aforefaid JB. found 
H\ your Bailiwick>^ and detain them until you 
are able .to replevy to the faid >/. bis fieafts a- 
ftpjrefaidt accordiog.to the Law and Cuftom of 
4Mf Realm, purfuanbto'the Tenor of our Com-' 
mands aforefaid liefore to you, ^c, 

- ' • ^ That 
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,v! -. 



i.ThaCtthe Defehdant (hall have aF.H.B.73.P. 
E>ay id this Writ «by Attachmttnt, and in tke Nom. 
aQC\ othorwiie. Se^ 7 H. 4« 27.' 
43\;JS.i3<t 2i6. A 35 fl. 0. 47. W«. if 
^^^ lEIoligata ^bc returned on xHm 
PJiries .Rfpisgiari jfacias^ then it has* 
foch CUufc, .^.VEt fi querms fectrit^ 
^c:.itmq>JP4rie Defihdentm^ &c. ad 
Rgjpmdendum Jam ^J)omino Regi dc\ 
Cmtimptu^ quam' prafato ^renti de 
Cdptime-h injufta^Deteraione Catall$-^' 
rtuA prUdi&orum. > Dyer 1S9. 

i.HMipe ia ao Attachment put into 
tkus.Writ^ becaufe it ia not a vicontiel 
Wiit, SiS (the Replevin, but a judicial 
Writ ioonded oh the.Sttppofition of an 
original unlawfid Taking, and Kkewife 
of continuing a' Contempt, by not 
permittiii^ the SWriff io ^ge;Deliver- 
«ioei«Mi»'BaC iCi^fie^i8 there had been 
no iucbClaufe in*th&>^r^ibrr97tfx^, if it 






at « i ••- 
*+-A«itfrif thc.PIari*iff,1hall make, (fTr. then 
put the Defendant, ^c. to ahfwer as well 
the Lord, the King for the Contempt, as die 
aforef^d PlaintiiF for the Taking and uii|uft De- 
tention of the afisNtefaid^^. 

H had 
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had been a Plaint in the.County^ {vide 
- . md. B 44. 4lf: 15.) ibr the SheTiff 
cannot- apoo his Plaint punifli |be 
Eloignmeoit, at a Contempt of the Ao* 
tbority of the King, fince it it only 4 
Omtempt of the Brecoit of U&'bwa: 
Codrt) and tboefote it leuias that if^ 
(Hdtot Ipe nmaved by Re^rdam:, which 
' ^ites the Paniea D^y in Court, it (hall 
go wicbout imk Special Attadunent, to 
aiiirvter th^ Qsotcmpt of thp^iecur'& 
CipUrt below.^'-'^^But if the Rflpldpa 
had been by Wiit, and inch Wf^ had 
been renioved by. Ptme^ and the Sheiiff 
1ki4' rtturricd aa Bf^muni, liMrc it 
ie»»» the Attacluhent for the Qoni^ixmt 
hail-'beieQr m- the fKtbemmt beicatnc ~ 
i^rfi th« I^totiff had been attacfaiiS 
foe i^ Qwuxsf^ta the King. 

Keg S}.,*- . S(9te } Tli»» b * Wilt ^ daSaeeim 
^;^%i.«x«M><//c», ant-ibenafoitt-rMiiMtin 
thenttd is Avflr^ «lf- th^ rOdnnt^ Ooid't aH « 
J!jJ^«^j^ Ju^nacat.— But there is no Attach- 
cMiiiot bcMi" "^^0* fPf C3onten»pt agaihft the D^n-' 
Execution be- dant, becaufe the ProceetUag. :|iHtS iMt ' 
^^J»^- ky. th6 King. ^ And BOt», I^^Mrit 
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♦' Of Execut!6ik«(Eil».^ 

Ibems 
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« 

fecip.s ^ ))f dd^nfd to prevent the 
SbenfTs .lleeping up^q fuoi |udgiQeiit. 
<£ WitbanuaA ia Ms, own Court, for 
thougb i^ be not returnable into «ny of 
the' Kind's Courts, jet the King*! 
Wf}t« 9f e al\vay$ to be obev^, and aa 
Attachment lies fipon tpe §bq-i^$ 
Dlibtiediencp. 

Nbte;'Tbe Sheriff's CkpiM in ITi-fitk. Sh«. 
tbemam muft be in Writing, and not^*^' 
by Woi^fi only. \>fx»vk it is ip Notifre 
of it, %Qn^ Ej^ecutioB of the A^!mr4 
of ttkc,. County Court, «nd thon^ort 
not \)^ t^e FUiot in iLeplevin, whkib • 
for the SuddaQQe^/il' tl^ Thii^ inigr. 
be verbal "only. 

By the Statute of Mar^. r. 3. the *>*• »«• 

Sh«i^,]^ Power «f ioing ths^ Dc^- 1'^ ,50. 
d9i|^ /ll)»t taUifitk l94«Uy«p. the Diidrfft r 
v4 the Wait of Witb^wmm ought t» VN.B.7V 
r^fMle •the Caofe. which die Sheriff 
i!Bti;i(A?(^4 ifSi irhiidh hft CMniot replevy, 
»|o%» . 



Ha * -rft 
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* Ac pofiquam pradi^us B. Caidlta 
tielAveria ilia cepityCatatta "^etAnseria 
ilia aut Bovem vel Equum ehngamt, 
extra Ballivam^ tuamy ita qtiod nullam 
diliberationem inde eidem A. facere po^^ 
tuiftiy ficut nobis fignificaftiy £^r. Noi 
tibi prdciptmus quod Catalk n)el Ave^ 
ria^ &c. pradiBi B. Jine dilatione capV 
. in Witbernamy & ea detineas donee ei-^ 

Reg. 8i. ' Ah4 theref fe very many Caafes that 
tfteSlitfriff^nii;y return npoh ihe JF^/tf • 
ftVi, whcrefbiie he canuM replevy them, 
\^ber€iof divers of them do appear itf 
tht^^RegiJ^ery whfch a Man toay fee ; 
there. 



£ '^ And after the afbreTaid S. iiad taken tlie 
Cattle or Beafts, he eloigned the<^ttle or Beafb, ^ 
^or Ox or Horfe out <tf j^urrBaOiiiirick, - fo that« 
you could not make any Delivery of them tgt 
tiie faid A. as pu have %nifie(i to us, (s^c. Wc 
cofti^iiand'you that -without Delay you take in 
fFithemam the Cattle or Beafts, ^c. of thi^ 
aforefaid B. and them detain until to the fidd 
A. i^c. 



Ani 



^^ 
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And if ^ the SherifF do return apon 
the PhiHes Replevin » that he hath 
fent unto the Bailiff of the Liberty; 
who hath Return of Writs, &c. and 
that the Bailiff hath given Anfwer that 
be Cannot execute the Writ, because 
he cannot have a view of the Cattle or 
Goods which were taken, then the 
Court in which fuch Return is made, 
(hall award a Withernam directed unto 
the Sheriff, and the Sheriff (hall there- 
upon make his Precept unto the Bailiff 
of dbc Liberty, and if the Bailiff of 
the Liberty doth not make a Return 
theractf unto the Sheriff, then the Shcr. 
riff fliall return the whole Matter in 
0)urt, and thereupon the Court ihalt 
award, a Writ of Withernam^ and a 
Non omittas with the fame, and the 
Form of the Writ fliall be fuch, 

* Rex Vic. B. Salut. Cum plur. CSc. 

ufq*^ ibiy vel n<m Muifti^ ac R. de C. 

H 3 Bam. 



* Gmgi the &cond, He. To the Sheriff of, 
ISc. Greeting: Whereas often, Ufc. (until) or 
cpuld liot execute, &r. and ILpliC. Bailiff of 
tbe Liberty of J. whom you caufed to have tho^ 
\ • Rcjunj 
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.Balih I^ibertat. }. cut return, i^ev. 

^od Execuiknem Brevls ilkus^£n^ere 

non potuitj &c. Jatt tu nobis jfignifi^ 

tijiu. ptr ^tod ti^i pt^epenimfis quU 

^ itwria pradi^i B.^in Ballivq ^9^ :^f 

Mhnecapart^ in Witbetnam^.etieii di^ 

tinerts dome tidefu ^. ^^na fu^^JSc. 

inde Sr€fi. vflCkufim f^^^ ^&i^ 

eares^ ^f. mh tu mn potuiMi :^ f^ 

naiis r^turn$iwriSj ftod idem, R. M^Utf. 

tdierfst, pned. cui return. ^«> i^kere 

Jecijif\ mHnm tiU inded^t rejponf. 

tih praeipifmis ,pii§d non. ^ifutt^s plater 

. JUiertaL pr4tMBam §u4m Mttfi^^gre^ 



JLetom of our Wrk^y b;^b %Wg^ jfu A^i^ 
that he oouM not execute that Wf^, l^c, as you 
liave fiiadc known tdus: Wher^fordi'we cona- 
mtadbd you, tM y6u (hcmld^^iHiefri^I]^Iaf taW 
pt mtbemam die Beifts mti\m:^att/k:vi.B. &i 
your jSailiwick, and rfaem detain uotil ta the 
£me J, his Beaft^^ ^c^ hereupon dir^Sed, or 
ttiaite'lcndwrt to U5 tfe Rfe^fortj ^t. ^hy you 
c#uH Ml; Md yan MxtfAt^^ M tis^ iRa^ the 
firme R. Bailiff of the Liherty aforefaid, whoini 
;^e lleturli^ CsTr* you caufed to have, gpive you 
.00 AnfiRrer ihereu^iv ^e yomi m id ye^, tlM 
vou do not omit by Reafon of the aforefaid Li- 
JM^tfv btft tftal;^ JFOucf^ter ^^ fjHt. \lm you take 
ik fPnif^nM^ urfft», &t. ^iftfuawl, Gft. M>rt 

/diaris. 
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Jierts^ &v, dpias in Witkrwam, df- 
ffi^> 9c. ^wetti &c. fHnt tiki, Sfc, 

And if a Mao'$ CaxQit be diftraiiwd» * Sot M^db. 
and he fue a Replevin, by Plaint made^^'ici?. 
lintb the Sheriff; for whidk thft SHbriff 
jikakb ft Preospt to ihe BdiKff to re- 
plevy them, aod the BiUiff returii at 
the nekt Coukity Coort, diat he can- 
liot itfKTy thv Cattte, becatiw ihey 
■re etoigned, or tint he 6annoi have 
View of dw Calde, then the Sheriff 
m the %xa6 Comity Cbort ought to 
jnake Eoqairy if it be true, wbidi is 
returned, and if it be fo found by the 
Jury, theft the Sheriff * ex Officio 
^•ihaUoMke a Precept unto his Bailiffii 
in the Katore of a Withemamt to take 
as many CMtl6 of the bdier Party't.-*> 
And if the SheHiff make iiicb Precept, 
to take the other's Cattle in Withernam^ 
Aiid the Bailiff will dot einaite the 
Writ, then the P^rty may hate t fpb- 

t 1^ i«e the Rafter Sa. fdiefe it it 6i^ 
lie is not bound (9^ it widwut a Writ. 



. H4 dal 
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eial .Writ out of the Chancery, i£re^ 
ed.unto the Sheriff, commanding hmk. 
to do Witbernamy and to do £x:eqiit|9a 
of the firft Judgment, and the Writ 
• V^ (halibcfuch, * > - " . A 

. * Rex Vic ^r. Mot^r. nabkA. 
quod cum B^ Gf C averia :pradiBi A. 
cef^ffent a irijujie^^detinu^enty idemq^ 
A* coram te profectituifutffet pro aw^ 
riis pradiSHs Jibi fecundum Legtm & 
Confuetud. Regni nofiri replegiandis^yac 
Ucet per J. BalHvum tuum^ quern ad 
Jveria pradiSa praedidfo A. replug. 



♦ Ge^e the Seo>nd, t$c. To the Sheriff bf, 
f$e. A, hath (hewn to us, that whereas B. and 
CU took and unjuftljr detained the Beafls of thp 
aforefaid A, and the iaine A. before you profe* 
cuted for the Beaib aforefaid to be replevied to 
him, according to the Law and Cuftom di our 
Realms and altho' it was attefted by your Bav> 
Jiffi w:hojp you fent to rcf levy th^ Beafts ^<^- 
faid for the aforefaid \//. and the Fadl found by 
Inquiution (as ufual) in yo^r fqll Cpun^, ^hat 
the fame Bailiff could not jiave/a View oftlje 
famjB Bfeafts in brder to itplely the f?u|ie to tWfe 
fiforefaid A. whereupon in your full County jt 
was confidered, that the Beails of the aforefaJd 
^. and C. in your Bailiwicks jljpuld be ^ifii/i 
fif^thfrnm ^a detained until'to tHe lame jf. hi4 
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mtf^iy Tiefiatum faertt^ & per Inquifi^ 
tiortem {prcut moris efi) in flBno Com. 
tuo fqBum compertum^ quod idem BaU 
li^.- ^ipm de eifdem averiis habere mm 
potuity ad eadem prafat. A, Replegidnd. 
per quod in pleno Com. tuo Confideratum 
fuit; quod averia pradiff. B. & C. /* , 
Batlha tua caper entur in Withernam^ 
& ditinerenfur qUoufq\ eidem h; averis 
fua pradiBa fecundum Legem' ^ & ' Con- 
fuetud. Regm noflri Repleg. poffinP\ 
idem tamen A. Executionem Confiderd^ 
tionis pradiSiie hundum ajfecutus eft^ 
ad Damnum ipjiu^ A. non modicum & 
Gravamen^ & quia prafato A. Subve^ 
nire Volumus in hie parte ^ tibi praci-^ 
pimus quod Ji it a Jit^ averts pradiSlO'- 
rumB. & C. cap. in fFithernam, Gf ea 



Beai^ afi^<fa!d, accoiding to the Law and Cot* 
ftom of our Realm,' ihould he replevied ; yet 
the fame Jf. hitherto hath* ndt ibtaincd Execu- 
tion of the Conlideration* afdrefaid, to the no 
fmall Damage and Grievance of the .laid 4^ 
and becauic we are willing to affift the aforefau}* 
jf. in this Bdialf, we coriimand you, that if it 
be fo y»u take in Whhemam the B^fts of the 
aforefad 5. a^d C/atk) l^hem iietain 'until you 
are able to' replevy to the fame J. his Beaib 
aforefaid, according to the Law and Cuftom of 
our lUalm, and purfuant to the Confideration 
aforesaid, i^c. - : .' • 

de tineas^ 



I 
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ddimds qv9u/^; tidem A. averi^ Jim 
fradiSd Repkg. pffis^ fecimduinL^m 
& CMjuettiJ. kegni mftri & Jwsti 
Qonjtdti-tiiien. pradiSamt &ei 

. And fiirther hj this it api^irs, di«t 
. the Sieriff may award H^themam; on 
Replevin ftted byHaint, if. it be fbond 
bj loqueft in the County, that the 
Cattle are elbigned according to the 
Bailiff's Retttfn, &c. But upon the 
Withernam awarded in the Omnty^ i£ 
Hie BaUiff do return that the 6ther 
Party hath not ftny Thing, &r. he 
fliall have vaM^i and a Pbtrin, and 
io infinite ; and bath no other Remedy 
there, becauft no Ceftas lic$ but in tb« 
King's Courts. 

Bat upon a Vitbemam returned' in 
^it Kin)^« Behch tst Cotifiitiotf PfeaSt if 
the $heri# do reCurd that the Party 
^) hath not dtny Thtfig^ O^c. there a 
tapida &aU be awarded agahift )i{m, 
iod Midgem and Proofs of Outlaw^. 

' (dO See a8 £. 3. 57. anti t * /ntf 0£m tbtte 
fraatcd. 



*. As before. ^ 

', .; : ^ ...In 
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Jn Replevin /bed by Writ^ if at the F.N.B. 74.D. 
l^hriei returnable the Sberijf doth rep- 
turn, * ^oi averia EUngata funt^ 
&c. Now if the t)e£sndant appear^ 
the Plaintiff fliall not hayc a H^itber^ 
nam^ becaXife the Defendant appears at 
the Pay when the Sheriff returns, <hc 
tturieSy which is a voluntary Appear- 
ance, fincc tbcrQ 1$ no Day given hinfi| 
therefore he has 'time to purg^ his Con- . 
tcmot, , by gaging DeliveraoQe of the 
CatUe 5 but if he doth not g^gc Dtli- 
verance of the Cattle^ it teems they may 
cither award* a Witbimamy or ooa)inic 
him for his Contempt ^ anci if ihc De- 
fendaqt's Qattlc be talceo in U^tbernam^ 
they fhall not be delivered to the 
Plaintiff, but the Sheriff fliall keep 
thi&cn '^ Sii^^fy^U ^^- ^^4 the fame ap- 
peals, by the Wofds^ oi the. Writ: {a) 

Bat 

{a) Sfcc Ae lib. t>lVferf!iy, 1 i^tV >^ 
WuMt Stajf. Bntl jol, 704. tbat the Cl^ufe ctf 
fefe tFHh^nuMy Wfe&fte^ for tte Jft^Atiif o^ 
VthiOitt h, i ^^ f^ceMUs di^ M f^r 

'* That the Beafls ase eloig^ 
+ t/ntii, 6ff. 

X That the Sheriff uke in Withimamt (ft* ao4 
> 4mtit to the faid ^. CD be detained imtil» (sT^ 



I q8 Th? Law of R e p lb v i ns# 

Bat it is faid that it is the Ufage io the 
^ King's Bench) that they ftiall be deli- 
vered utito the Plaintiff, by which it 
ieems that the Form of the Writ of 
Withernam there is different frooa that 
in the Regifter. 

This is a Point that has been feveral 

Times controverted, and fome of the 

sH. 4.9. Clerks made the Diflundion between 

Bfo.tit.With. the Praftice of the King's Bendh and 

RaflL 702, Common Pleas j hot the true Diflinc- 

704- tion is between the original and judicial 

piam!^' Writ of Withernam 5 by the former the 

Sheriff is to take ^ & ea detineas donee 

eidem^ &c, which obliges the Sheriff 

to detain the Beafts in his own Cuflo^ 

dy ; but in the judicial Withernam the 

fmufyue^ fcfr. So is the Entry in BretMs Cafe^ 
I Co. 75« and which was in the Conunon Pleas^ 
fee 25 -£. 3- 4. 7. but more fully iri Fitx, Ahr. 
^it« G^ge^Delivirancey fU 8, where ijie SKrifFin 
his County levies Goods of the Plaintiff in Wi^ 
ibeftu^my after a Return hath been ^wardbd on a 
Nonfuit, if he doth not dieliver them to the Die- 
ftndant^ he (hall h^ve an A^on againfl the Sheriff^ 



^ And them keep until to the fame^ fffn ,\ 
- , Words 



/2 



J 



The Law of Re p le v in s. 

Words are, * Capias in Witbernam^^ 
& Jklif^ & fecure cufiadiri facias^ do^^ 
nec^ &c. which is to be interprdtd;. 
that he muft deliver them to the Plain^* 
ti^ i^n good Security, for that is 
making them to be fafely kc^t. f 

,.Tbe ReafcHi of the IXfiereace ' is . 
this, that on the w^cntielVfrit below, 
where it ws^. found that the Beafts 
were eloigned,, ikhe judidal Award oi. 
t^kii^ thp Defendant's Beafts could be« 
only quoufque he gagjed DeliTerance, 
becau&ie^rery Execution in the Sheriff's 
Caaxt was. no more than the levying a* 
V^sm to ijoake the Party perform tba 
Sentence of that Court.} for. they could 
not execute the Sentence of that Court, 
by cbangtQg the Property, or delivermg 
it over to -the Suitor, but: by levying 
Pains to piake them |)prforny- ils and; 
tiicrefore whi?n the Retpxa of .4- EJoni-\ 
gata is ix^ade v^to Chancery, t\itWi^- 
tiernam fjiqn goes out;;ap ^ vi^wtiel 
lirocefs, . zvA is ; tl^crtforc f ftoCi^ived in 



[05I 



* Do ypu tske/nj/^Aknofw^ and caufethem 
Is be fifcly and jBicigciy^l^ uiitfl, fic\ 
t Eloignmcntr "^ ^ ' ,.,; , . i ; 

- :t.. r the 



:ii<j The Lawof R*pt4¥fics. 

tbe^me Manner is \t k below ; and ipf 
the Writ * de Exfcutime faciendd in 
tFUhermm^ there is no Return iatey* 
the King*s Osoits; l^iit where tl\e' 
Elongata k retorned into the Kin^'d' 
Bench or Comtnoh Pfeas^ tfaett' the- 

^Wiibemam coes out as a judicial Pro- 
ce(d, and tber^ <he Courts who tsQx 
alwr the*Ff©p€r<f have made it -f* ^-' 
amium Legem uaUdnis; viis. that fhtf^ 
]>efenddlit*6 Ooods rbail' be delivered td' 

^ the Pbifrtiff t» make afe of it dll his- 
own ai^ r^oned ; artd* it was (kid to^ 
be the Pfflftios of the fiihg^s Bench^ 
becaufe that was the Court where the' 
jl Lex TalfOfifs in Cafe of Mtfrder audi* 
Maibem firft fettled the P^adiee. 

«5E:3. 90. <^ • I&cordare the Pfi^tiflT dc^ 
Fits. Abf. titctitres, and the Dcfendint avows ; the 

SS!'5*V Pla^tiff P^«y« *c Defendant iriay gage^ 
I>eKvkra<lce, ami the Defendant pkads 
that Pkrt cf the Beafts were delivered^ 
aiMl the other' dead throaglh tf)e Ptain-* 
tiffs Defet»te( to fStm the Plai&t^ re* 



-^iM 



♦ O? csu^ nteetf^oir td hp 3onc, 
t Accenting to the lawef Slfttaliation; 
I Law of Rftaliitioiu 



plies 



TheXaw of JLbplbvixs^ ix£ 

plicL that he commenced a Replevin 
by^Baiot, tbgt tbc ShcnflF made Deli-* 
veranoe^ and took Security to have 
Return^ or the Value^ that he wia 
noofiiic in Rqiievin^ and on cbia thf 
Flaintiff took from him .^to s. p$r Wi^ 
thernam^ ,and of (bis he fviHUd have 
thf iPcfeiHlant gaoe DtUvGeraacei and 
infiiled that it ou^t to be dalivned ly 
theDolendan^ bccaufe he had avowed 
theTakiog, and that there^MPfc the Do# 
fendant was to have, an Adion agunft 
the ^herifl^ aud in ovdof to have DoIi-> 
wo^^ the Plainuff vim- foreed to 
take HfiiOs tfaac the Sheriff dekiveied 
tiofxzos^ tdtfieDcfeiidafit 

tffole} tlie Wrk of JFitkirmm ia^- ■»«• 
1^ oir^fMdeitiimt^ Rfgi iirjj h.6. 47; 

eintrnftu^ ^m£ Purti dt BMmo ^^Liom as« 
i^iirid ; ior to ebign the Goods was 
«D ttxyf the Replovio, and hiiider iho 
IHaintiiF from puriuing^hia jai^ Rights 
for which he was fineablc to the King* 



the Omtah^ as tbr Pan/ for dnr Dmmg% 

and Injury. ' ^ 

i - •' • 

If 



irzi. The Lawr of JL fe p lb \^ i Nsi ' 

^.If On the Withernam the' Sheriff re*'; 
torns that' itbc DefcDdant hath no^ 
Goods, *a Capii^ iffiibs andProoefs of 
pdtlawry ( aifd. this ^. was :it Oottimott' 
Law, fot^th ID tl]» Wdtiof Witbtrnam\ 
*& difxprsprietate pnbahda^ becauie:; 
QD both .tfaefe/ Writs ^ Gonteitipt is' Qipii 
pofed and appears againfl: the'DefendaiUi 
by the Returns of . the , Sheriff, ;iaodi 
therefore jtfac Party is fineable fori hit}' 
Contempt^ and wherever there was at 
Fine for the Kibg^ a Capias ' lay at? 
Common Lawv as it^iiSmfor a Tra^iafv 
•f* vi & armis^ where there >;ras a Fiac: 
for the King^r— >r«*Bat 25 £; j; r* 17.1 
gives the Capias in Replevin, on that 
* " ** 'Attachment iffuingio^^Aii^ an the ^^^ 
ficndantL; but ^thi^iCia/MU il^ 
: - the Sheriflfts Court, for it ia ^ven^asin) 
Account, which waa alwaj^s in tlic 
King's Courts on the' SHiriff'a Return 
of jj nulia Bona. ^ .m, : 



♦ And of tiyii^ the Property. 

t With Foice andiAriQS^ . . ..., . < r 

iNoGoQds.^,';V. ,;, ;/;^ . ; vi 

Where 



iTJbe Law of KsPi^E viKSi tt^ 

Where the * Retorn, Habend. is 
9\irar4f4 for the Defendant, Witbemami 
i^piaf, and Proccfs of Oatlawry lies 
againft the Plaintiff^ becaufe there like^ 
^ife is a Contempt againil the King. 

, ^nd tcrc we muft take. Notice, « inft- «^*^ 

that the Statute of Marlb. d 4. which 

/ayp, that -j- NuUus de eiftero faciat 

^fdcere di/iri^iones guns fecerit e^xtra 

torn, in qu^ Captiz Juerint^ & fi^ &c. 

j^uniatur per Redemption, veluti de re 

Jai$a contra Pacem^ and gives a Fine; 

fjff^ the King upon an Eloignment re-^ 

turned by the Sheriff in the King*s 

.Court, is bpt in.A^rmanee of the 

Gammon Law^ 

' If the Sheriff return that the DU 
ftrefs is eloigned, fo that he cannot de^ 
liver them upon the Repkvjn^ or upon 



• Have the Returft, 

t No one ihould for the future carry the 
biftreffes which he had irn^de out of the Count/ 
in which they were taJcen, and if, i^fc. he' 
fliould be puniflied by a Fine ar for a Thing 
done againft the Peace. 

1 the 



Ii4 The La#rof*R«ptfevtNt 

the ♦ Retorno Habendo the Witbemam 
goes, for where it appears there cahnot 
be a DeHyery made df the fetxic, tfee 
Law commaftds an cquivalciit ♦f ;/& 
cundum LegMi Taiiottis. . 

'<k • • * 

F.N.B.74.E. In a Replevin at the Phtriei rtttirOJ- 

^^^f*. aWe, if die Sheriff dmh return (| gw«i 

* «wr/tf Ehnggta Jitnt^ &c. and ^ the 

Defendant doth appear, anii plead ^ttuK 

%>e did not (fiftrain them, : how tfat 

Pkiniiff ihail not tiavic fffkbermm^ 

usidi fo if ^bs Defendant at the PMriH 

•returned, appebr and piead that ^» 

Cattle vretb dead in th« Detroit of tbb 

rtlainlifiv the Plaintiff fhall ndt hafe 

Wityrtum, Ibr if fie did not tate 

theoi, or if the Cattle -be dead )))rt)iB 

Default of the Plaintiff, thef) f -^• 

-ctindum Legem Tttimii^ he on^t 'not 

-to hivt the DefendMt's Cattle, aAtd 

•tbchefdre while thii' fc iti Iffbe, iio 

Withernam ought to be awarded.. ' 



■^■ ■' ■H' 



* Returns being had. 

f According to die X.aw of Retaliation^ 



Note, 



. Kbte, thit if in K^tsvin IFitber- t,li3.7^ni 
minn is iwardedi and afterwards tfae^^'^ 
Defendant aVoWs tbe Taking as his 
j>rpp9 Goods^ of for a Heriot, or de-f 
pies the Taking, the Plaintiff (hall 
^tge Deliverance of the Witbtrnami for 
the Witimitmn ought not to haye been 
awjiided^ bat the Defendant (hall not 
gage the Deliverance of the Goods 
takeo^ .iinoe he clainQs them as bis 
pwn; yet tj^e Pefepdant might have . 
^COHEite i» pris and claimed the Pro<^ 
perty, but vyjoenever be claims tbeqi 
It is /irfBcient to (hip the Delivetance^i 
i^ol$.% 9. ii Mtbermim be taken^ 
(|pd afterwards the Defendant comes 
iMo^^Dttrt and makes Conufancc as 
B^iff to ^.jSf< atid piuys Aid of him« 
who joins in Ai4i xhe Defendant ihalji 
have Ddlverance of the Beafts tH 
KWitberymip^ for it belong to the Lord 
to ;nake I>eliverance pf the firft Beafts^ 
and not jhe Bailiff, 7 H. 4. 28, per 
-iitrton^ bccaufe the BdtifF took them 
<M4y ^41 ^Sef^^atK, 4hefefere 4iis<3ftttkl 
ought not to be ^co 91 a CoQ^pco- 
fation for ike MaAer>s noc »floring 
the DiArefs. 

t a And. 
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F-N.B.74.^ And the Defendant in fomc Otfcr 
.(hall have a Wifbtrnam zgzitiA, the' 
PlaintifF, as if the Defendant has a Re^ 
tijf n awarded for hiitiy and he fueth a 
Writ ♦ de Retorno Habendo^' and thcf 
$bf rifF retarn upon the Pluriet^ ^ quod 
/iveria Elongata funt^ &c. he fliall 
have a Fieri Facias againft the Pledges, 
&c. according to the Statute of Weftm. 
z.*c. 2. and- if they have nothing, then 
he (ball have JVitbernam againft the 
Plaintiff of the Plaintiff's Cattle, jl^«r(?i 
vide^ Tr; 7 R. 2. fee 5 H. 5, j. the 
]&vowant noay have a Witbernari\ pre- 
fently, for it was at theConwnon Law, 
.^ IGc. Withernam 11. he cannot hav^i 
it before a 5c/r^ Fi(/c, returned againft 
the Pledges, ip an Attachment againft 
the Party, and for a Default of a Di- 
ftrefs, Proc^fs of Outlawry lies. 

It has been doubted, whether oa 
W^fim.z, c. 2. that gives Pledges J de 
Retorno Habendo^ it be necei&ry to fue 



* To have the Return. 

t OCbn the Beafis 9» doigatd. 

H Which fee. 

X Of having the Return. 
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t-Scfre Facias^ and have a * Nibii re- 
turned, before yoa can have a Capias 
in Witbernamy in a3 much as yoa mud 
ibew it ioipoflible to have the Cattle 
retorned before yoa can by the -f Lex 
%aUonis come on the Goods of the 
Plaintiff. But it feems that the better 
Opinion is^ that the Statute only gives 
him another Security and Remedy by ^ 
Scire FaciAs againfl: the Pledges, and 
does, not take away.niv' alter the Rew 
roedy given by Commoa Law. 5 H. 5, 
7, Fitz. Abr. tit. Frocffi^ fl. 1 15, 

In Replevin, Withernam was award- n H. 4- «?• 
ed againft the Defendant, and after- JJ?^,,^J[;j'f- 
•wards the Defendant claims Property, f.nb. 74- Ar 
«|ld they are at Iffue, the Plaintiff Note, 
gages Deliverance of the Withernam^ 
and a Writ iffues for him to make 
Deliverance accordingly; the Sheriff 
* xfilKxxus EUngdia^ on which tVithernam 
*i9' awarded againft the Plaintiff, and 
upon Nil returned, a Capiai iffued ; 
^cn the Iffue is found for the Plaintiff, 
upon which he had Judgment; now 
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1 • Nothing. 

* * \ t The La^w of Retaliation, 



I J "P^'> 
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npod the Returo tif the Pffirifs ^\ttk 
the PlaiDti0; the Pefandai^t priyii 911 
Exigent againft him, * &" babuit ; an4 
by fbirwit the Defendant (hall tccov^f 
Pamages for the detaining of the ^i^ 
fbernam in this A&ion ; the ReafoA i», 
that as iboii as the Defendant daitned 
Property, the fVitbernm Bftafts were 
Retained anjufUy by the PkintifF, at)d 
the fubfequent Verdlft, though found 
for the plaintiff, did not make th» 
.Petainer, which was io itfelf unlawfolj^ 
lawful -f ^^ P^ f(^^^l for the Plain* 
tiff could not detain Beafts in WitbiK^^ 
pam^ when the Defendant elaltded the 
Thing replevied as his own Propcfly^^ 
^nd not as a Diftrefs; for the fTitber^ 
nam proceeds on the Suppofition tbtt 
the original Taking was a Dlftreis, «n4 
if the firft Beafts had been the Defenr- 
^jdant's, they ought not to be remo^ 
, out of his Pofleflion, much lefs ouglA 
other Beaftg h^ve been taken in ^i« 
, tbernam. 



* And had it. 

f By ah aftei- Faft. 



P<5r 



i 
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.^ Per Danfy znd M^yk, the I>efcn-sceDycr4i. 
;4ant ih^ll recover Damages in fTither^ 
nam od an * Elongata returned, on ^ 
Writ -f- de iketornp Uabendo alii. || Con- 
^r^, If the Reafon of the Doubt is, 
, ^)eca^^e, if the % ^torno Uabendo b? 
entirely to right the Defendant, Pa- 
mages muft be recoverable in Cafe the 
Bcajfe be eloigned.**— ••The other Opi- 
l^iopig, that it is only a Judicial Writ 
\fi caufe the Beafts to oe returned \ 
]bi^t;the better Qpinipn is, that he (hall 
have D^mf^eSy becaufe by the Eloign- 
ment he is deprived of the Benefit and 
XJfe of the Beads, which he ought to 
^ Jbave been immediately put in Poffef- 
\-^oxi off in Purfuance of the Judgment. 

\ ^ ' If the Plaintiff be nonfuit, he may 
r ^ave a fecorid Deliverance preicntly, 
J., and this (ball be a Supeffedeas to the 
*v4 ^^^^^^ Uabendo *y and if the Re- 
torno Habendo be fued after the fccond 



♦ Eloignment. 
+ To have another Return. 
II On the other Hand. 
X Having the Return. 

I 4 Dc- 
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Defiv^ranc^ granted, . the Sheriff ought 
not to execute the fecond Dcltvemncc : 
Now this prevents the Mifcbief of ^die 
Withernam againft the Plaintiff* 

r.N.B.7i.. ^- brings Replevin againft B. and 
A. ^ptt. h^s Deliverance, wd after is nonfult, 
and a Return awarded to B. and upon 
this an * Elongata being returned, B. 
has the Beafts of ^. in IFit^ernam.-^. 
In this Cafe, if the Plaint was firft in 
the County, aqd rcnioycd in £?• B. the 
&cond Deliverance muft hot be fued 
of the , Beafts delivered in Withernam^ 
but of the Beails firft taken, and the 
Defendant Cball be put to gage Deli- 
verance of the Withernam (-f* quod 
mta\ and yet the Plaintiff hio^^^lf is 
poffcfled of the Beafts v^hereof he cona- 
plains ; and if he makes his Complaint, 
or Count of tlic ^cafts delivfered in 
Withernam y it is not good.— -25 E. 3. 
90. pi. 38. 33 E. 3. Avwory .25^ 
13 JB. 3. Replevin '^y. Pluries 3. 
f)yer 59. accordingly per Cur. in feconcj 
Deliverance j the Reafon is before given^ 



♦ Eloignment. 
if Which obfervc. 

fftf 
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)^'tke fecond Deliverance b a jodicul 
. Writ ' appointed by the Statute, and 
d^erefore muft in all Points purfoe the 
Record out of which it iffucs ; and the 
Plaintiff cannot declare on that IVitber^ 
turn J fdr this is the Award erf* the 
Court upon bis eloigning thc^ Cattle, . 
and if he is injui^ed by the Return of 
the Sheriff, he has his ASion agaioA 
him, ♦ 

If the Witbemam be awarded againfl Offic. bicf, 
the Defendant, on Behalf of the Plain- ^'^' W"«- 
tiff on mefnc Proccfs, thd Sheriff may "*^ 
take the Beafts of the Defendant to 
^any Value, as a Pain to make him ap* 
pear;' and when the Defendant comes 
in, he will be fined in Court, and 
committed till he has paid that Fine, 
•and gage Deliverance of the Beafts, 
and then he can have his own Goods 
reflored that were taken in Withernam^ 
.va.nd interplead with the Plaintiff; and 
here he cannot plead that either be 
did not eloign, or that the Beafts were See Salk.$8u 
dead in Pound, for that is contrary xo^'^^^^^^ 
the ♦ Ekngata returned by the Sheriff, 



and 



»aa ThPf hvw zof ; Rb t^hjiyiffs. 

wd jtot hM dtoiod ; but if it « fal% 
be 1)9$ R^eiedy agakift |he Sheriff. % 
his £3tlf« Returo* 

If on the Witbtnkm ^warded agai?^ 
the Defendant, mttaBona be returnedi, 
a Capias ifliies againft the Defendant, 
«od on that Capias if the Defendant be 
Hken^ be (hall be in Cuftody until ij|$ 
has paid the Fine, and iikewife gagid 
Deliverance; and if he be not taluQ, 
they proceed to Proc^fa of OutUwiy^ 



8iai.Wcft.s. Upoo Xk^ RetorOi Haben^^ iftfif 

ca. Sh^iff returns ^ Ehf^ata on idie 

See ante. pjaifHilF, then there is fonae Differcppe 

in thf( Books^ whether they awft p]p^ 

.ceed i^ainft the Pledges^ to have t^i^yn 

m»0fo^, and hftve ;Iflvies retv^ofd 

. agaiAft them to the Value cif the Pest^^i 

or if they haT« nothing then to i^o^ 

but to take a Withernam againfi the 

Pttintiff. But it feems by the better 

C^nion^ as ia here before mentionfd, 

ifaAt thiy- OHty have a Withernam ^p- 

mediatdiy againO: the Plaintiff^ on an 

EJongata returned by the Sheriff, and 



♦ Eloigned. 

on 



J 



•D fttch JFitblrmin, Cbey nyqr take ill 
tiie Beafts Of the Pkiiitiff; onlii he 
bat murnfed the Beafts to the Defeiu 
dant ; for it is a Pain to make him do 
the Thing required: 

By the Judgment of a Fieri Pacisi^ 
Capias and Elfgit lie on tjie Award 
of the Judgment, if on tht Witbermim 
^ Bona be returned, tbfcn the Pbin-- 
liff's Goods are taken, and they (hail 
not be delivered until the Pbintiff has 
mid his Fine to the King for his 
Contempt, ai^d delivered his Beafts; if 
^ ^ nulla BMa be returned on the fFi^ 
tbttkamy a C!isr^/>^ iflued at Commoii 
Law againft the Plaintiff for his Con- 
tempt, and if on the Capiis the Plain- 
tiff be tkken, he (hall lie by k until he 
his fatififidd the Fine far his Contempt^ 
and returned the Goods. 

But by Stat. 17 Car. a. c. j. if the 
Raibtiff in Replevin be cionfuit before 
Ifftie joihed, the Defendant is to naake 
a Supgeftion^ in Nature of an Arowry 



♦Goods, 
t No Qoodk. 
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or Cognifaiicc, for his Rent^ and on 
this 'a Writ of Enquiry iffacs to afccN 
tain tKe Arrears of Rent, and the Value 
of the Difltsefi, and he (hall have Judg- 
ment to recover the Rent, and Co^ 
of Suit out of the Goods, if they arc 
iofiident 5 if not, for To much as the 
Value of the Goods amounts to, and 
fhall have Execution thereon by Fieri 
Facias or Elegit^ or other wife. ■ ■ 
The fame Writ of Enquiry goes where 
a Demori-er is joinecf, and Judgment 
given thereon, and the fame Enquiry 
by the Jury where Iffue is joined. .' 

: * V: Of the Writ de Fvoprietate 
-Pnbanda, 1 

Jeg.S5.«4.: If. the Replevin fee either .by Plaint 
Brev.Jad. ,« by Writ, if the Defendant claims 
»35- . Property, the Sheriff's Power to te- 

Co. tit. 145. pj^yy ^j^^ gg^^g jg ^^ ^ ^^p^ becaiife 

tthe Defendant claiming the Beafts as 
his own, the SherifF cannot redeliver 
that Property to the Plaintiff which lis 
claimed by the Defendant, and ther*-- 
fore if the Replevin be by Plaint, the 

' Jurlfdidion Is at an End by fuch 
Claim, till the Plaintiff piwrcha^s the 

• ' Writ 



■_j 
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W"t * de^Ercprutatt Probanda^ be-, 
caufe no Controverfy of Projpcrty can 
be determined in the County Court 
without the King*s Wfit* . 

On dhe purcbafing of this Writ aaDiit. Smt; 
Inqueil of Office is holdeuj andifon^43S« 
fuch Inqueft the Property, be found for 
the Plaintiff, the Sheriff is to . mako 
Deliverance; but the Defendant may. 
remove it by Recordati^ and put in hia 
Plea of l^foperty above, and ,it fiball ba 
determined by a Vcrdift 5 but if the 
Inqueft of Of&ce find for the De£:n<^ 
^anty there /is an End of the Replevin 
by Plaint, becaufe the Property is found 
JFof the Defendant, and fo no Rede* 
liverance . can be made by the Sheriff} 
but t^e Pl^ntiff may bring a nev^r Re* 
plevin by Writ, for what is done on 
the Plaint is jio Bar, nor has it any 
Concern with th'e Proceeding upon the 
Writ. 

But if the Replevin were by original 
Writ, and the Defendant claims Pro- 
perty, the Sheriff cannot make Deli- 



* Of proTingihc Property. 

.veranoe 
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^ glance no more ttian he cotxld npoH 
the Pbint^ and thtrefbre the Shs^ia 
iiicdi Oie itmrn$ fudi Qaim of Pro^ 
pcrty on tbe ♦ Caujkm n9bh Jignifiasi 
on the A£a» jtnd Piuriei on )he lle^ 
pkvin, as a Otcife why he cannot exe^ 
cute ^e Writ; and on (h!^ Return of 
ftc aicriflF the Writ + de ^r9priitm 
t^rtdfanda ifliieSg that tibe PkintxjflT o»f 
not want his &afts in the Yhetn Time^ 
and if the Property be fosttd for t\» 
Pbintiff, ordera a RedeKveraoce totbe 
natntiif^ and g^« the Defendant a 
Day m Court j and the Flaintiff naay 
not only declare oh the npjnft ^p^ 
lion, bot.'oo the fubfi^cnt Injafhee 
of the Defendant/ in claiming tfte 
Goods as hid own ; and here the De*-* 
fendant tn^y IScewife fet op his Oattn 
of Property, and tiy it over hy Vcf- 
did, where the Matter will he detcfr 
mined «nnder Peril of an Att£unt > ^^ 
But if this Claim be found a^mft the 
Pefepdant on the Jnqueft c^ Q|ice 
helow, he is fubjedt to a Fine for hi$ 
falfe Claim of Property, whereby he 

.~ : — ^ — '^ — ~^. 

♦ Signify (he Caufc to us. 
t Of provifig 1^ ltiopefty«* 

I baa 



1 



bar ftoppedh the Gonrfe of Repkrin bf 
hindrance of the Deliverance of tfao 
Oodds, which is a Contempt of ihi 
Cotiit, and fufajefis him to a Fine, is 
iikcwi& to Dainages to the Puty, who 
watfts his Goods in the mean Tunc 
The Defendant naft appeaf in proper 
Peribn to answer his Fine to the King; 
hut after Payment of the Fine he may 
appear by Attorney j hot until the ftiy« 
sncnt of the Fine; he muft plead in 
Perfon. 

-. ' '' . 

- B« if the Verdia be found for the Brev. Jo*. 
Ddfendantin the Writ • dtBroprietate [«• **^ 
rPfobanday ihcwr is an End of the**'* 
Replevin, as wcH by Writ as by Piarntj 
fcr Ac ShcrMF is not by the Writ ♦ de 
PropriiMe Probanda to deliver the 
'Goods to the HaintifF, unkis the Jury 
finds them to be' the Plaintiffs; and 
if the Defendant has the Goods and 
'pofleffes them as his own, they cannot 
^p^octed oh an Action, which Bippofea 
the Goods to be rc-dclivcrcd to the 
Plaintiff} but if the Plaintiff has any 
Right to them, fince the Poffefiion by 



♦ Of iMviiig tfae Fropwtjr. 
i..\ the 
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the tnqueft is tftablifhed on theSk^t > 
of the Defendant; the PlaintifF cmsiM • 
get back his Poffeffion of the Goods r . 
unttl h^ h» e{labli(hei his Right i ia '- 
sin 'A£^ion of Law for the fanntc^ and ^ 
therefore he may bring his Adlion of 
JD^tinue, Trover or Trcfpafs, for the i 
Recov<sring of the Goods, but cannot ;- 
continue his Aftion, whereby the Pof-^ 
feillon dfioold be delivered to him^ 
Fitz.Jir. tit. Propr. Prob. 5. &• per toi. . 

' ' ' . ! 

G6. Lit. 145. * A Bailiff cannot dlaim Property (>e^ 
Q^i Lev, 90. 1^ ^j^g^ ^^ Sheriff cdmcs to moke 

^ . . R^levin, becaafc being only Servant to^ 

another, in whofe Right he has takea* 

the Goods, he catinot fay they are hkj 

owti, and therefore eannot hinder the 

Sheriff from delivering the. Goods ae^ 

BiT>.jw!.i37*xording to the CwnmaRd of the Wrk, 

Thcf. Brev. ,^^ (j^^ Proprietor Blight,.^-*- FcflT thougb 

*^^" a Man by claiining Property may pre- 

^** • vent his own Goods being delivered, 

yet he cannot hinder other People's! 

.Goods, becaafe the Sheriff cannoj: hear 

any Stratjgcr to intcfpofe againft the 

obeying the King's Wrft ; but the 

'G^wner vhimfelf ihews a juft CauiSi^ 

"tdty^tbe <5nods (hould not be deliver--^ 

ed aiuii further Enquiry; bat the 

^ • '• ^BaUiflT 
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BdHiir above may plead Property vP% 
Stcaogcri for this is a fui&cicnt Reafoa 
to excufe him from Damages, iince b« 
has not taken the Piaiotiff'a Goods 
frdm him. 

VL -Of the. Proce(s for removiog 
the Caufe out of the inferior Coiut, 

$km tbe.keplevin is vicmiil^ and 
determinable . in the inferior Courti 
where the Suitors are Judges both of 
the Law and tb^ Fad, and finoe the 
Suitors are not awed by the Peril of 
an Attaint, nor the Matter of Law de- 
termined without Danger of faUe JtK^« 
ment^ from their Ignorance or Par* 
tialiry, the Law bath appointed two 
Writs to remove fuch Caufcs out of 
inferior Courts into the fuperior, and 
thole are the Pone and Rtcgrdan. 

The Tone is when the Proceeding is a laft. ssff* 
Xsfj Writ of Replevin, for when a Writ 
di Replevin ifiues, and it is returned 
cut (tf the County Court, that gives 
the Judges above Authority to proceed 
thereon, whether the Proceeding below 
be recorded or not, for the Judges 

K want 
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^ant ho Record frofa below when 
tfecy have the Ktrig's Writ With ihcxh.' 

y- Biit the RecorHare is \o record tHc 
Proceedings, and when recorded, td 
return them into the ^King's Bench or 
Common PIdas; fo that it giVes Au-S 
thoritjr to Record thofe Proccfeditfgs thai 
were not of Record before 5 therefore 
if the Replcytn were by flaint, it muft 
bcf ifeiiioved by Recbrddre^ becaufe xht 
Courts -muft have their AuthorFty by 
jProcfeidin^ returnefl of Record. 

We iKall confider each df them 
fcpaiiatcly. 

;- l/OfthePw7f. 

F.N.B.69.M.^ If the Replevin be removed out oJF 
the County -Oourc into the Gommoii 
Plca#, the Writ of Pone (hall be as 
•-*• ' * Tollows: 

* Rex Vic, Line. Saktm, Pme, Hid 

^Pititionem petentis, t'orak yupciatHs 

nofirii 

I ■! ■* I I 11^— ———1^——— I • *■■ 

* J . - .. ... 

5 T.P^^^ ^ Second, »r. To the Sheriff o^ 
6fr/Greeting : Put by upon the PetUioa of the 

Peti- 
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^yfr/i apud Wepm. {tali die) toquelam 
qu/e eji in Com. tuo per breve riofirum^ 
'inter Jk. & B. de Averiis ipfius A. 
y^tii'tS injup detentis, ut didtur, fi? 
Sumptoneas ^er bomi Summonitdret 
P^^d. B/ouoa tunc J^t ih\ pr^fato A. 
inde rejponfurus^ Q? habeas ibi Sfimmo^ 
hi fores (S hoc brev^. 

And if it be removed iiito the King*8 
..Bench, ,t]ien the. Writ 4s fuch :' 

♦ Rei^ &c. ^one' ad Petitionem pe- 
tentis^ ^ictinqtieJunc Jiierimus in Jfa* 
glia hquelam^ ^c. 

The Reafort why he is fuipqiQued 
in this Writ is, that the Defendant 
being already attached in the Court 

;»^ l "^l■'^'i■■S>'»^ ■l ■ l ' »'■ 'MJ » J > mj » ■■ ■ » > » 

il^etitiouer before out Juftices at tf^eflmnfter (fuch 

ikDay) the 'Plaint which *is in your Coun^ bjr 

• our Writ 4>€tween A. and B. of the Beafts of 

a£l«lli/» ,t4ken^n4jinjuiUy. detained as is faid, 

m^ A^^jxiVns by good SuAimoaers the aforefaid 

!fi, that he be then there to anfwer the aforefaid 

A. ^hereof) and have there the Summoners and 

.this Writ. 

♦ GeoijeAc Second, i^c. Put by on the.Pc- 
&ti(kk 6f We'Petitioncr whercfoever we fl^I tfaea 
be in Engkfni^ the Plaint^ &4r. 

K 2 below^ 
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dShiithtui^ eft Confangmneui pradi&k 
A. propter quod idem Ficecomei favet 
ipfi h. in loquela pra^i&aut diciiur^ 
Fiat executio iftius hrevis^ ft (oufa ftt 
vera ^ prad. B. petit ^ & aliUr non. 

Or thas: ** %w prt^d- B, cefit 
averia prad. in feodo Juo pro Qm/kt" 
tudinibus & fervitiis ftbi dsUtiSi u$ 
dicitur^ Fiat executio^ ^c ut fttpra. ^ 

Or thus: ^ §^a prad. R clamai 
prad. A. ejfe Nativttm ftdum^ & id oc^ 
taftone ajjerit averia prad. efte fit^ 
propria^ prober quod loquela ilia in 
Comitatu deduci mn debet ^ ut dicitur^ 
Fiat execution &c. ut ftipra. 



■■■ 4 ^ i 



^ Becaufe the aforefaid B. took the Beafb 
Hlbrefaid in hb Fee fbf the QiAoim fluid %tV«^ 
due to Urn, as is £Ud) Ltt $imttioii> iMd aa 
^bove. 

f Becaufe the aforefaid JB. claims the afore- 
faid >f. to be his Relation, and upon that -Ac- 
count afierts the Beafls aforefaid to be hfs own. 
whereupon that Plaint ought not to be cariiad 
pn in theCk)untya as is b^iSy Z^et fex^cutioni ^^ 
4te abovci , . 



]B4t 



. But tiojtwithfiandiog t^e faid Cat|jG:s, 10 Ed. 2. A- 
the Defendant may avow for 'DamMi^ ^'^'^^ *'3* 
feapta^ for the Capfc of Removal is jo^Ed, 3. A. 
no aiater;al Part of the Writ, nor is it vowry 130. 
traverfable, and therefore the Defen-- 
idaot may juftify the Taking and Pe- 
temion of the Diftrefi in any other 
Mannei:. 

- . . * . 

But if either Plaintiff or Defcndaqt P.N.B. 70.A. 
jremoved the Suit out of the {^ord^s 
Court, they ought to ihew Caufe, b:- 
^ C^ufe they fhould hot ouft the Lord's 
Court of the Prxifits of fuch Jurifdic- 
tion without apparent B^eafon. 

And it feems that fuch Caufes ufed 
-anciedtly to be examined, before fuch 
"Writs were granted; as in Chancery 

^h£f u^ed to qicanoln? the Cajoile of 
« AB^Vk be£bre the gcantio^ of or igiaal 

Writs ; but ]this in both Oifes is now 

p^lecftedj^ j^nd fuch Writs i0iie of • 

Cowrfct 

And the (^ufe of Removal put ofF.N.B7o.A. 
thsj^d's Court ihall be flicwn In this *» ^♦^ •*• 
Mawnor: 

K 4 ♦ %M 
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Curia de C. in qud loquela ilia feniet 
fer retornum brevis no/tri^ frQpUr quod 
; idm A. in loquela prad.. in ead^m Cu^ 
rid jujiitiam cof^e^ui non fvtefi^ utdir 
^tury J^iat eicecuti^f (Sc, /' ■ ■ / ) 

Or thus: f ^ia J. Ballivus IL 
,x ^£biepifi(^ .Cantuar. Qiriai Jiia de 
J^. coram quo loquela ilia ^detj per 
retornum bre^ns noftrt 'in eadem Curia 
implacitatur per pr^fd. B. de quodam 
debito jfo . Marcarum^ coram fraf. ^u^ 
Jlicinriis nojiris per breve no/h-am^ 
propter quoa idem Ballivus in oditm 



f Smufe tbei ^vtSAA Abbot i$ tor^ oiF ttie 
Court of C. in which that Plaint hangs by the 

.iSlcturn of our Writji wherefore the f^me gf. 
cannot obtain Juftice in the Plaint aforeiaid iq 
the lame Court, as is faid^ Let Execution, &V. 

V f Beeauft J. BiiKfF of K. Archbifhop pf 
Canterbury, of his ..Court of N. before yibicli^ 
tbat Plaint hangs, by the Return of our Writ in 
the fame is impleaded by the aforefaid B. of a 
^Irtain Debt of 20 Marks, before our Juftices 
frfbrefirid by our Writ, by Reafpn whereof t))e 
^ame Bailiff out of Hatred ^to the faid B. favours 
the (aid jf. in his afbrcfiud Raint, ai fe fau!, Le( 
j^xecutioiiy ffc. 
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fpfius B. favet ipfi A. in loquela fua 
ir^i. ut dicifiir^ Ftat executia, &c. 

^ i And note, that the former Condtt- 
iioA 11 proper wh<in the Plea is ren:\oved 
« f he Suit of fbe Plaintiff; bat the 
latter when it is removed at the Suit of 
the Defendant, 

>' If the Plaint be removed by the 21 H. 6. fo, 
t Defendant by Pme at the Day in Bank, J;51^*ig^ 
c the PfaintiflF ^al! t)e demanded under 
>*the Peril of a Nonfuit, arid if he make 
-Defatih; a Return ihall be awarded, 
. and no Procefs j bbt if the PlalntifF ap-- 
''|)eiEkrs, and the Defendant makes De- 
fault, a Diftringas (hall iiTue, and on 
Nulta bona returned, then a Capias and 
^Procefe ef Outlawry. So if the-Plaint 
«^te removed by Pone or Recordarf^ 
the Plaintiff, thete if he makes Default 
' be i!hall be nonfuit ; if the Dcft;nda«t 
makes Default, then (hall ifluea * Pom 
fer vadios^ and ib Procefs of OuU 
Mwry, 



7\«fut by Gases, 

Wherever 
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Whewver the De&ndant hath X]faty 
in Court by tbe Writ, tbere the Plaifi^ 
ti£F is detnandaUe under PerH of a 
Nonfuit, for he brJA^g another in^ 
ought to attend himfelf ; and if be has 
fought the Defendant into the Court 
below, if the Defendant femoves it 
above, he thereby gives himfelf and 
the Plaintiff a Day in the Court above i 
for the Piainti6F, having put in Pledges 
' of Proiectttion, ought to follow the 
Writ, and wherever Day is glv^n, 
there he may demand the FkintiflF^ 
under PerU qf a Nonfints but wfa»ns 
Day is given to the Defendant by the 
Writ, there no Jadgn>ent can be a- 
gain ft him till jhe appears, for that 
would be to give Judgment * parte 
imuditdi and therefore d)o* he hiu)fe|f 
, removes the Piainf by Recor4are^ 
whereby he gives hiuifelf a Day iti the 
fuperior Court, if he does not appear 
At the Day, they vmfi carry oo the 
fwcc£$ to noake bim appear, tho^ hfi 
has appeared, in the Cmirts beloWy fio^e 
fuch Appearance does not give Autho- 
rity -to the <3ouft above to proceed, 
tonlefs he has firft appeared there j Jbiit 

^ Qf|C ^ide unhe^cl* 

there 
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there is Jofigsneot ot Nonfiiit againft 
ihc PlsaotifF if he does oot appear, for 
his^Non^appeanmce k not pcofecatiog 
his PJabt^ wU^h 18 a NonUiit. 

; * Pane (^t the Suit of the De^M* | "• J'^^'w 
idmt) "f loquehm.qua tfi in C^f^y mth^i&a^^ 
tuo inter K.fSB.de Averiis ipfius A. 
captisy &c. an4 fays, |l prafata B. 
<where it {boulcl be % prafata A. Rx^lpb 
tcwn^ for A. the Plaintiff, and prayed 
Pain^gcs, for that otberwjf^ the Plain* 
Jiff bad no Remedy; for the Ptme i$ 
dbftted, £6 the Court is without Wacw 
ruit: Vet it fliall not be rfmandei, 12 k. 4« 14, 
for the County Court and the Courts 5 1^- ^- ?^ 
.gbpve are the Courts of the King; and ♦ " • *^ 
M ivew Pone 4otb not lie, becaufe the 
Plaint ia here* Baker^ Martin and 
Preftvn contra 5 a P^«^ or Recordare is 
but to remove the Plaint, fo that when 
the Pliaint is* removed, the Pone or 
tf^cordart (haU never abate,, for that 
die Court is poffeffed of the Plaioe ; 



f Put bT. 

t The Fkkit viMch m ill voiif Comity bt- 
tween ^. mid B. of the Bc^fls 0f the fifd 4^ 
'taken, IS^. 

I AfbreTaid B. 

but 
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but yet the PlalntifF bath not a Day in 
Court, becaufe ftich Writ not being 
good, cannot give the' Plaintiff or De^ 
fendant a Day ; therefore 4hc Court 
may take a fpcci^l Writ to the Sbeiiff 
to warn the Plaintiff to purfue the 
Plaint, and £o it was done in' this 
Cafe. 

F.N.B^9.m/ The Plaint is well removed^ altho' 
jntbcNocp. jj^^ p^^ jj^^ p^^g j^fo^^ jj^^ pj^jj^^ 

entered, 1 1?. 3. 4. So if the Plaint 
be removed by Certiorari^ where it 
ought to be by Pone or Recorda^e. Sec 
7 E. 4. ^3, 80 if one Plaint be re- 
moved where another ought to have 
been, ibid, or where there is a Va- 
riance between the Plaint and the Writ^ 
6iE^.3.55. 8 M 3.71. CrQ.Etitf. 
543. See Af(wr 30. TOT/r^. 

t n, Of the Writ of Recordari. 

F^N.B, 70* It When the Plaint is in the County, and 
jhe Replevin, fued tber^ without Writ, 
then if the Plaintiff or Defendant will 
remove that Plaint, he doght to foe a 
Wfit of Ttecordari out of the Chan- 
cery, directed unto the Sheriff, and the 
Writ (hall be fucb; 
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i - ♦ Hex Vic. Line. Salutem: Practpi^ t^g. 9%. 

fimt tiU^ quod in fieno Com. tuo Rt- 

Cirdari Jacias loquelam^ quct efi in 

eodem Cm. fine brevi noftro^ inter A. 

^1&. de averiis ipfim h. cattis & in-- 

jifte detentisy -|- ut dicitur^ & reccrdum 

ilbtd habeas coram Jufticiariis noftris 

if apud Wefi. {tali die) &c. fub Jigillo ttiq 

3 © Jigiliis quathor legalium Mi li turn 

- I ejujd. pom. ex i/iis qui recordo illa^ in-* 

t Nolie, tb^re Words, || u$^4^iiurj arp oa^ 
in the Writ wH^n brought by a con^non Pcgf* 
fon, and not by the l^ing. 38 Ed. 3. 31, 



./ 



^ ; II As is (aid. \ 

• ^ Giwj^ the Second) tsfe. To the Sheriff of, 

;^c.<jreeting: We cpnoQind you thatyoQ oaofe 

to be recorded in. your full County the Plaint 

which is in the fame Coun^, without our 

Writ, . between A^ ^nd B. of the Beafts of the 

faid A. taken and lirijuftly detained, as is faid, 

and have the Record before our Juftices at fFefi' 

n^jijler (fuch a. Day, ^c^) under your SW and^, 

the. Seals of four lawful Suitors of the fame 

^^unty'with thofe who were prefent at the 

'rtfcordhig it, and fix the fame Day to the Pte* 

tiw thai they wipre there^ and proceeded in tJiat 

Plaint according, to Juftice, and have thaiB the 

TNTamcs of the laid four Suitors, and this Writ. 

"■ Witncfe, &<. Let this Writ be executed if the 

aforefaid A. petitions for it, .and otherwife not. 

' * • terfuervnt\ 
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frout jufium fuirit .^froce§uri ; & Ai« 
&eas ibi nominu praidl qttdtuor MiMfuth^ 
& hoc brtiie. Ttfte, &c. B4it €^^ 
tutio ijtius hroh^ fi—prad. A. b^tf 
Tpffat^ & aliUr noru * 

1 It appearcth that the Plaihtiff may 
^enaoye (he Haint by Remrdari^ with-* 

♦ Bee 20 J8rf. 3. ai. whefe^eifts were tatet 

-m £>; in Ac <3oumy of i^/j, wHich was wlth^ 

the PJ^cmfts t)f ihe Honour of fl^Mngfof^ 1h 

the County of Berks^ where the Plaintiff had 

. Peliverance Without Writ, a^id the Defendant 

fued a Ricorddri to the Sheriff of Bfris^ f ^iM 

diftrixit in feaia^ and the PlaihtifF cam^ ; out 

the Defendant made Default^ and it was ad« 

judged: !• That the Parol was well removed, 

jiocwfthftimdirtg the Taking* wa$ in anothit 

County. ^. TharPfoCefsof Qtithwry did not 

'lie here, without a Dcfimlt df'the D^fendantj 

as it does in Re^IeVin^ 3. That yet if be caitie 

iln by'Prodefi of Outlawry, he IhouH^be px)t to 

anfwer. 4, tFhat he mi^ht avow Damage^ 

fiafimt^ hotwfdifiandmg tbb i^zM Caofe af^ 

£^ed. Nhtei the Beafb were drii^en into the 

- County of Strks^ where the Cattle and Court irf 

-tiie Honour ofWaUmg;fifdvfZ&. D^er t68. 



t Becaafc he diftrained in his Fee. 

2 out 



J 
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oat any * Caufe put in the Writi 
but the. Defendant cannot reitoove the 
Plaint without (hewing Caufc in the 
Writ, as is before iai(l upon the Pone. 
And the Caufes fbr the Defendant 
6ught to be fuch: 

* Jf the Pica Be removed out of the Court of 
the Lford^ (in Aneie&t Demefhe, I ut vldetur) ^ 

the Caiife is tnverfabk; imtray if out of th^ 
Court of the King. 12 H 4. 17. Meh. 
50 Ed. 3. pi. 6. Fitz. Ahr. tit. J C^k/J A 
rtiwotr Fka^fh \o. And if tfae'Oiufe te 5n- 
iiiAcient, or none at alll, yet 'the Parol fkA 
not be remanded ; othcrwife if in Ancient 
Demefiie; for upon a it/corim out of Ancient 
Demeine^ the Plea is wholly upon the Caufe^ -^ 
ynd tfa^iefb^ the Plaintiff may be nonfuit in 
fttcfa Rtardarii tttt if it be ouC of anv other 
C6urt, the Pfea » upon the inece. Matter^ 
and therefore the Plaintiff cannot be nonfuic 
upon the Rutrdari^ but it muft be in the Ac* 
ttcm ; the Reafon is becaufe Ancient Demefne is 
% "BArSiB^ gomj^ #itli the iSoil, (ftich MAiors 
Wag inchetniy 3cdm^ied'of 'die King^? -Hilf- 
Untoen^ 'and.^ Pleas aumdt thence be to- 
Waived mtbcnkrCaiift^ bedmfeit would alter the 
rGbhriitlMi of -the ScH, to be impleaded ife the 
F£ihg's'Oourts without fiich ftal Cai^fe * maple 



J Asitfeeks. ^^ 

% Caufe to relBoye a Pica. 
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' * ^aprad. B. placitande^. in Qmi*^ 
prad. ajferit Je averia prad. apifeJm,: 
feparali fob fuo^ ut in damno Juo ibi" 
dern^ in- quo quidem filo prad. Al ck^ 
tnat* cemmuniam pafiura^ vt dfiitur^r 
qua quidem hquila^ eo quod tangit li^ . 
Serum- Ummentum {ut pr^iBum- efi) > 
in iodem Com. fecundum legem & C^mh ' 
fnetudinem Re^fd nqfiri fins irevi Mfir^ 
placitari nm debet. Fiat executtty iftiui 
bri^vis {fi Caufa fit vera) prad. B, - 
hoc petat & aUter non^ . . 

And if a Replevin be fijcd by Plamt, 
in the Court of any other Lord thaxi 
10 the County Coi£irt before the Sheri^T, 
then the Recordari which is fucd by 



^ fiecaufe the aForefaid B. by pleading in tte' 
County aforefaidy aflertfid that he took in hft 
feparate Ground the Beafts aforefaid, as in hb 
Damage there, in which Grdiind the afimfiud 
A. claims Common of Pafture, as is fiud, wM^ 
Plaint in as mtlch as it^coocerm th^ JPreehoH, 
(as is aforefaid) (hould not be plesuM Hi tile 
iame County, according to the Law and Cuftdni! 
of our Realm, without our Writ^ Let dhis 
Writ be executed (if the Cauib be true/ an^ 
fbe aforefaid B. petitions for it^ and o^eri^ifd 
not/ •■■"'■•• ■■ •" '» • 

the 
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the Phuntiff or Defendant, (hall be di- 
t£&^ untx) the Sl^riff, and the Writ * 
^11 bethuaj • 

# Sex Fie. Like, Saiu/m. Pneci^ 
mus tiii. qwd mffumptis tecum matuar 
dybretii & legalibus MiUfibm de Com* 
tt{0 in fropnl perfond tad accedat ad 
CuriimyfK ikt^&in Hid pUnd Curid 
rtc^tdari Jucias hquilam qua eft in 
eMdem Qtrid Jine brevi n§jire^ &c. . & 
ricordum ilbki habeas fnb fyilh fyo, ^ 
Jigillis quatuor kgnUum iamimim ejuf^ 
dem Curia qui recordo illo interfuerint^ 
fi? parti bus, S^c. {utfupra) quia prad. 
Av ^ BalUvm prml W.deC Cu^ia 



[.r 



♦ Giorjgf the Second, £#r. To the Sheriff of, 
(fc\ Greetmg: We command yo^ that you 
ake with you four dtfcreet and lawful Kaig^ts 
of your County, and go in your own proper 
Perfon to the Court of ^ w C, and in that 
full Court caufe to be recorded the I^aint which 
^is in the fame Court, without our Writ, bt€. 
and have that Record under your Seal and tho 
Seals of four lawful Men of the iam^ Cou|t» 
who were prefent u the recording it, and p ^c 
. Parties, &c, (as above) becaufc the aforefaid jf* 
i$ BiilifF of the aforefaid^ of C. of his Cqurt 
aforef^id^ and holds Picas of .the, fame Cour^ 
and ought not t9 be Judge in hit own Cauie. , 



Jia 



JiS prad. & tenet pbeitd efyfdftif 
(burm, & Judex in-jud Coup # titifi 
debet. » . 

'• If ttii Pfei^ te difcontiiiucJ m the 
G0U6ty, yet ^k P^simtifr or Deftndatti 
muy rftmove tbi PWht info the Com- 
Wion Picas or ICin^s Beac^ \vf ^ecei^ 
Ikriy and it ^il bo ^ood, an4 t^ 
. fHaihtiflf {halt vltelatt ut>oh the lattt^ 
yid the Coblt (hall hold Pfel upon 
Ihe &\tic ^hti for if the Pl^nt bft 
^ iQoniinoed tn 1^ Count ;^ Cp^rt, aqd 
IShe joined npoii it> jitt no^ng iO^i 

* IT tfae diefea(iant be frilbout A^i'tioo k 
tiie Plaint, he fhall not liave Addition In tfie 
'Xtctnbrif iMtcf tfas Pfwefi of OulfaiMfi^ -lif: 
ihcjippiL 2jFf.j^ iU^30.H.6. 30. accosdig^) 
e Pfea is n 



■adjddgd. For'iw Pua is iwt Md.'oh a Wt^t^ 
'(%6tli Piaint «i^} aiid To not w&£&i d)6 ^i^j^ 
of tne' Stkt.' Of f n. 5* e, 5> wn«^ nteaKsHony 
of Writs Orl^kl, «V. v. 

3S^r: HiCi^x %^^^* fidiiiiie iDi^ % 

.idk Dcfchtfkrit, <»i t^Ptki Irqught ISy the f Wrt- 
tiff in k Kcpfe^ by Pfelnt, but he* uricto * 

'.«e^h ' upon a y^i/^ -J A «. J^; «fe 

Hi a CAinty, (ifter k jPWi) the PMntaf Adl 
*^»ge" D ei f »e ra| tce tS tfate WitniMk litete g fyrtHe 
Reccriari thadfe the CoUit judge of the i«*ofc i 

Mattter. aiiSr.fe.'Xo. Sae 39 is t6. "^^Jbrf 5. ^ 
aoiV.3. «iA«&yfiterW. . ^ 



^;rem9ycd bat only Use Plaint, ^nd 
^* the €d^itipn Plea^ tlie t*laSntifir majr 
Hcdard * de $iov6. 

•" f lit . xjic' Pmi and ^ftrdari pit 

M^Ve, and wh^ it pjmocion t^jiw tfab 
fUin^iS^ and 0qfenda|it appeared sit. 
tl)e £Aa)r, ^ Flamti^ co0nted and de- 
xAijfe^f and ^e; isif^end^nic avowed 
J «"/ VftWr/, -ffiaft *ti<B .Cbttrt '59^ 
Ktib^ the Caoft/of Cotnpkbt, and 
b^n^ in a newCbprt;» It was alU to tip 
>ehearAid in 'o;dir ^hat they: mieht 
underiUnd if; -and ^s jAie rather, to» 
i^ufeijsiing a'ftpferiof Court, ^y wcrf 
pot Ijoaiid by any Decificm pa[de 09 
^*9lrooeedin|s tbelow, and tUs coo^ 
be ho inconvenietice in Replevin at 
;CoQimph Iaw, wher<s the Pl^ntiff ,9)ay 
'bring . his llefilefia || fifties ffutieti 
.tuxd where the EMendactt reaiorbd it, 
^d' ga^6 another Da^, It was oppn 
<We J(hewp of Inatdity or Pjtft^Ui^ 
•b .^& Coorts telpw^ 

. f By Word of Moudu 
I Asefttnak 

• * ^ La Bat 



j^xS Tlie Law ofRv, p b b v iir si 



'*?- 



Bik iidt only in itcf» or Bgcar&n 
k tde Court to take no ^oticr of flogi 
Headings or Proceedings tnitwhat are 
liehearied or recx>cded bdbre them^ but 
even in a Hahas rCarpux^ which b a 
Writ of ^Liberty, .there the Plaintiif 
mu^ likewife, follow ^t^ie'Bod;^ of tht 
Prifoner, and there declare againft hinb 
* di novo i for the Court cannot t^ifeb 
Notice of the Pleadings rdbearied b»r 
lore inferior Judges ; for tbofe JRecordf 
don't come up b^oce. theaa .but i>y 
Writ of falfe Judgtnpnt^.whete.lwi 
Cbutt is not of Record^ or by Wnti3|' 
&roc where it is^ and therefore thej 
have nothing to do with thdr Proceeidil 
in^ 'till there be Judgment agamil 
them. . 

But where they have the Bodj of 
the Defendant, tl^ l^laintiff may j^^c^ 
xxtd originaUy iigaiDft himi fo'm 
.PotiBy where they * have the ori^oal 
Writ they m&y proceed originally' up6& 
It, and thtRecordari makes the Plaint 
rf H fttuiid, for theSiaiaie of Maribr. 



Anew* *• .* 

^ • which 



which pvcs the Plaint, ddcs in the. 
firft. Chapter frcvide that all Cdtoi« 
pkuhts^of EXftreflfea fliould come into 
tibe Ofurts df the King, whieh gtveii 
Ae Kk^i Godfts Adtlmity to record 
fiidi Ffadnt as was in the Cocmt/. 

?^ The Words ire, ♦ Et prietertay quh- 
ioiA 0$rum per Mimjhos Domini Regii 
f^i^ciari-Mn permtttant nee fiijfine^ 
out quod per ipfis Hherentur dt^r^it^H 
ftoas Aitbmtate praprid fecerint ad 
rblMetem foatrty Prawfum eft Canc^r^ 
datum 'tS Qmeeffum quod tarn Majors 
jpidm^-Minires Jtt/imdni^habeant & re^ 
tifk^ntinOtria Domini Regis, & nuf^ 
^*de' kateto ultknes out diflriiHonei ^ 

|i i , ■ ^« I - ■ II. U. ■ ■ M r„ I. , „ , „ ■ I -..I 

^ And moreover fome of them would not be 
%a^^ tb< Qiic^rs^ of the Lord the King, 
W wpuU (iiffisr them to make Delivery of fucb 
Di&rd^ as they had taken of tindt owft Aa- 
thorfthr at ditir fkafnre. It was provided, 
iMgffflA'MA grantwi, that « weU hif^ at low 
.ihottld have and receive Juftica in the Court of 
the I^ the King, and that no one thereafter 
fliould take Revenge or Diftrefles without the 
.Cbofideration of ijtm Xagift Court' la GMbraoy 
Pamage or Ii^uiy Ihould lumen, to him, , where- 
of^ ftould deme to faavei^^pMrnb frepiai^ o( 
Iji Neighbour! whether higb or low. ^ 

Lx::' L 3 faciat 



fMrtxttm Ourm $>mnu , A- fi^ 

By this Statute it appear? that th^ 
Plaint tho'^ivira ^r Evptdst^ Nore 
Ifae ihuW nuglM at toy Tifne be fir 
pobved and T^iotdfd \a ^^ C&CO!^ ^ 

Ip a tUfordm to tf»»w » JRfiC©»lJ 
^t of Ancient l>eo)e^ the WriJ 
^\ fay -* Uiu^m e? I^#M< 
and ftot + E0c9rAm ^y.' 36 Hi4f 
by all the Juftices j yet the Fofm <tf 
the Regiftcr in the BjKordari^ as befoie 
% fdd, is f^ Renfrduift IftuJ-Wii^i: 

Ih fh6 SkevifF t>r LdKd^Coitftv <alB9 
■4s not li |LQ0drd» '«i'it km^wiSmfi^ 



f' l hifl 1 ur i Tfltf ■ r ft Mm nm * 



f Asui BaT^s tnxt itKCOrat 



W 



IWf:. la. the T^^e^tff a^ Cunfffn* the 
^ffAnimiiTiott of the Plaint hy thp 
King's Writ, under the Seals of four 
j^f j^e ^uitqrs io tjic Prefeivce of .the 
Sheriff sind fot^ Kpkhts, is called f 
f^cord, becaufe it is lent to be a Re- 
^d in the CourtsabQve,, 

Where hy Recordari the Record was 9 h. 6. ef. 

/cfpQvied by the SMff out of theS«Nat.feir. 

Court of (Owincery at Cantfrbury^ it "' 

was ;&id, that the Court of Canterbury 

J&}^% i^e r^lfcd to ot^y the Writ, 

ifi«F beio^ a Coqirt, qf Record by Com- 

^pjjfllQp, .the Plj^i m^ not to b? re- 

Jff>^^ 'by * ^ocd^rf',' 4^t.by ^ ^^^- 

^qf.Corpts cum Qutfa « Cert/Qrarti 

if)4 jt MW held, ,^at .¥» AS .qiuch ^ 

thf ^ka. ^s <;ome ^ith|er vyjltbpj^t 

W*rjant, ^1 wap ,vpid, »ud tlMvt there»- 

;/^p .the idoqi^t cpi^Id not remand At, 

J5w: t|je^ew<i JiCfpaiO^ft Pmterj^ufjf j 

,^n4 ^ no PiQCwiije |hwiB ^(jcording 

.Jpjfyc %iit pf that C9ut;t, it was dtf- 

'^ntipocd. yet vijii? jRjg, '^, ;7. «•> 



* Gnife to be recorded. 

f Iiay<B the fio4y with ths 9^^ ^o^r^f^pifyf 



tUii.l 



1 5 1 Tiie Law of "Rb fvzktvH 

Recwdsri on z'famgn Vmtha^'oat'dS 
Ojefter. ' '■-:: 

The Reafon is becaufe the RecorJari 
is to return a Loqwia, and wben- the 
Proceedings are in a Coart of Record, 
it is not a * JLoquek^ but a Record* in 
its own Nature in the Court bdose. * 

Again, tHnit ^Rtcordari fuppofes it 
Fartmity in the Court below, whicb 
cannot be fuppofed in a C<xirt of Re- 
cord^ ^^ng under the Kiug^s Com* 
mifSon s nor ha^e the fuperior Courts 
any inherent Right to judge of what 
any other inferior Court of the King 
is poflefied of, 'till it comes before 
them by -f Habeat Corpus cum Ciui^a^ 
or by Otrtiorari. The Habeas Corpus 

' is the Writ of Liberty. The Law hath 
Aat Tcndernefs fbr the Liberty of . a 
Maiii, that wlien any Perfon, is im- 
prifoned, he may purchafe a Writ to 
my fuperior Court ; and if any of 

' thefe Courts fee Caufe on the Return 
to difchaige him, be iball be frcc4j 

■ • The PWnt. • •* 

if iiin»tfaeBoJ|)r«it)itIicCkiiA, 

ftom 



ftotxkbcsiceiit is that the Body tovft be 

Tent,' and the Caufe of ImprifoooKiit 
muft be fent with it. 

A Certiorari alfo is to retorn thfe 
Froceedidgs^ on another Ground ; All . 

inferior Courts are of definite and 
bcHinded Authority^ and cantiot award 
Execution out of the Diftridt; there- 
fore left Juftice fliomd fail, Process of 
CSertiOrari goes to remove the RecoAl 
into the upper Courts i and both theie 

^Ways have been ofed to give Jurif^ 
didtiiDn to the upper Courts. 

' ' ' . ■ .' 

The Certiorari coming ,to remove, a 
Record on Suppbfition &al iofertdr 

, Jurifilidions may exceed their Bounds^ 
they muft fend ^ the Record in the 
Ccmdition it was when the Ortidrari 
came to them$ hot it ftops their Pro- 

*ceedings from. the Time tbtty recdte 

-it. ■ ' . • 

• » 

If a Record be removed out of a 

^D»rt of Record ^,^Sf cor dart, it 
Cometh in without Warrant, and tiie 
C^urt (hall not hold Plea thereof. 

^ . * - ;- 'i .'Cat 



Bat if a Rsqord cgmctb in.Cpjiil 
without a Warraqt, the Party may 
foe a Writ diredtod unto the Jufti<^9 
l^t they n^y proceed, upon tha^^JEle^ 
§9rd. ^ guifd coram yobts refidef. „. -* 

The Meaning of the pijiiftdiofl j^ 
(htf» that when ^' fiecordarf, is /$9t 
idowD to a Cpu]:4|bf ^cord to rf apiPJV 
» Rqpleyin there depending, they .i?3k« 
procc^ apji .not p)^y ^he Writ^ becauaf 
l^at B^pjeviQ ;is pf Record in t}}» 
King's Court, ai^d cpAfequently f (q 
Curia Rfgia according to the StatutCi 
md ^refore the Writ, to^oq^ake 4t ^ 
lUcord is i)j 47^^ ager£ } but if the|r 
^ Qb«y the Writ^ and fe^d the .Re| 
KPtd^i^ q»pno( afterwards prpceqd 
Q|K)ii jc, becau^ they h^ve fent ^ 
9^^J^J from HbffXi^ gnd the Couft^bpii^a 
<;90nt9t juoo^ <upon Records of ang^ 
fher, ar they do^ in Replevin on the 
jPlaint ient teibre them by Rccordari \ 
#a4 tlw^cefpje jtherci ipifft be,^ Wot to 



m,< i.i ' ' > .--- ' I- .^^t> ^ 



1^ WKdi ^QMWf ^f^M jrpv^ 
t in the King^s GourU 
I To dp a Pqpi}, 

give 



^ tbegi A%th9t%tf t9 ptiMMd on tbt 
#0GOrd * pod <9rm -wh refi^et. 

Wf'it^ 4h9i otber jForifitidtfOOt do not 
fa^OMd ibeir Utoiti; aod ifaet«6Hi^ 
wben they iend » Cfrticrpri <o nqnof f 
|lch -RefXHrd, th^ twghc to fWOOBed 
«boWpB the FiUiiir entered io thf 
CkMHH^ r irec the t(fterd u weU f^ 
fiioved^ b^qfe that both Court» avf 
|he Courts of the King. Bat if th^ 
IVccord be (TiiiK>v«d out ^ '(t)e'C6ur( 
of any other LfOrd ^ foch Wrtc, vitii^ 
beareth Date before the Plaint, it 16 not 

food: l^e Rcafen is, ^beeseie the 
heriff's County being held or hnmi 
fcom the l^ng a$ imqaediate Deputy, 
the JCiflg may remowtbe|LeplceHir:oot 
f>f the Sheriff's Court into his own 
^ithoAt any-Caoft iHiewii } tod tbero- 
ibre it is not m&tdtal irhether the i2t» 
^dari be tefted before the Pliunt or 
jpbt i but where idae ilecoed is remsvel 
•oot t^ :dlr X.otd'« Ctont, -wfaece thei* 
4s ft Jdfiidiiawn by Oeamt or JPntfoifb. 
tion, tbens :inoft he <2aisib ihewa fir 



Mi 



$j/& The Vmt of VLs fist v t^i^ 

fiich Removal ; and fuch Caufe will b^ 
i^fvwi . if ^ Jkcet^ itdOidri^^ hf$x% 
Date before the Plaint, for that cannQt< 
be a Caufe to ouft the Lord of Jurif- 
dlAioA which was oot in B^nf jaC'tht 
Tioie of the Writ iflUiogs end aAtH^^^ 
the Del^dant cannot temove.thf FlAmt 
withoiit Ca^ufe, yet this i^- not to <>all. 
: the Sheriff of Junfdidion, but tl^tt^^ 
Plaintiff may x^ot be delayed ^ without; 
good' Caufe (heirn. , t-^ 

VIL Of R^phuin itfetf^ ind bcrmik 
•rcto be<30nfideredt >; i -■ ■■- ■■'■•* 

^ I. For whom and in what Cates:i| 

. ar The Peclaration in Replevin ^ 

• 3. The fevcral Plean ki this A^^^^ 
««nd herein of the Avowry. t 

I 4,-. Of the >)dgciieat in tbU A<^ofh 
:srhetfa«r ibr (be flmtiff^it Defeadsmp} 
. ^Md htmtk of the Writ V<( MttHm^ Mfh 
iknJoi wd of tke; Writ #f ^c^odiDCF- 
liverancCd 



<^4^ Fbr wbom and in wfatt GtAs it 

• The Heplcyin iiee oi well for Goodfc ^*Jf- *• 
in whi(^ I hsivc only a <]ttalified P^o^^jJ^fc?* 
|6rty, 13 for tbofe in which I ha?e the 430. 
iMsftttte Property j as^ if Gdods* be laid J'®^* W 
jh tuy Hands, iti ordeir to be (delivered boa! tht. * 
6^faf to y.l^. *md y.N.^ takes them3i4« 
from me^ I may have a Replevin^ itgaioll 
y. N,: to briog. back thefe Cjopds into 
my own PofiCTion» becaufe I have % 
Right to the PofTcffion of thefe againft 
every Body but y^S. and therefore a$ 
y. N. is a Tfcfpafier for violating ihat 
PoBefiiony fo I may qualify that Tort ' ' 
he hath done by; bringing the Replevin . 
whkii.cotnplains of ^e unjuft Takings 
and that y.N. detains them ^ ctmtra 

So it is if Cattle be farmed to me 
t<> mamufe my Land/ if they foe. taken 
ottt ^ my Guftody, I may brbg Rti- 
pfevin* for themt becaufe during thfe 
T^m I have the Ufa of than, and 



* Agjuott Gkqset and FIc^^ 
V therefore 



therefore the Caption and Detentioii 

lidudi is the tnjary cotfifdfltned o^^^ 
liie Replevin ; or I may have in tMs 

'\:J. ■ -" my <i>ed»i ftcfefty. ■•• ''' ^i" 

^%<i AW* . If ^' <a^ A/ doo<i» hf the <9iMU 

4Si( : : flaad: of J. I i^ ta^: <be ttej^IMn 

•: igMAft «btiy iecuilii ki f r«iQ)dft tfff^ 

mt- PHftdp*l«» and e^MMy p^ff ^ 

fite uAf^oft CAfiD» ttOd <ii^ft EfetecU 

<i(»; > ' 

« Ri». Abr. if <lMr 1^ «l«lnur» the Seafts «f 

430- Ifee Temint, ftnd ithe Me<he put» By 

i? iSr**. **^^ **'^ *" ** ftjttnd in Lies -ftf 

RciriLpL'14. the Te^Mt^j i(he .Mc&« OHiy nfter* 

J4; <ira«i8'hBVe * Rcpk^in -for hi* '©wn 

Jj^**' **• «e«ft», lHi4 ^ LOF* eaa*< ptei^ a»l 

the Beafts of the Te^iiHtf, and n«t df 

the Mefne/ vrho is the Flaintitf m Re-* 

iptivifl, were uAathy becasfe thtf ft^ 

vftAthsMriog paid Ms Rent fo^fae Msfi^j 

the Mefne is thereby obliged to 4eSs6A 

the Tenant from the Lord's Diftrefi^ 

hit ^lA^ xatmdt 4:^ done tinlda tke 

jMTcfnft hfTomffi P^uay Jtoihc ■&»!» 3a4 

be fabftituted in the Place of the Te« 

-nant, ,• '' -•" • ■ •■- - -'•-•■••."•■' 



: By dits M«a0s tbe Meftw may flieW 
(he Services performed to the Lord hi 
which the pi&f6{s'vn» taketi, and cotH 
feqdeotly tirat the T^naot ought nbj 
fo her &^atbtd; ^nd hence it te, that 
(he IWil^ of Mefne is zWovM to the 
Teffluii;, tb brmg in the Mefiie 9 ht 
does ndt come: in (^ hhnfi^f, becatt^ 
.the Teiraot being a dtranger to (bi 
•TranfibOions between th^ Lc^d aod the 
^e(Tie^,,he cannot defeid ^gainftdie 
lord but "by the M^Ihd, and therdbffc 
where the Meihe is to tike the Dfc*. . 
fcBt»,it is but fit hfc ihdttld be allowed * ; 
10 pk^ his^own CatiSe, and tiifchai^ 
his Tienai^ts, and -the LcA^ bath 06 
Prt^udice^ becaufe there h Mi n gMd 
Pledgt-toofifwer hisServtoesif dsere be 
any-i^e } lib and for the £ame RtaToh 
it is, i£ my Leflbr dtftraitis my Ttfnafrt, 
r may put my Beatfts ih the Poulid iii 
Lieu tf my Tenant'?, and then replevy 
them as if they bftd been origHiaOy 
taketi. • 

. ^itsA Fecfonfi caaooi join in o9e 9 H. 4; t6. 
ll^eplevin for feveral Chattels, where {J^^'f'j^iJ; 
.{he property of them -k;ftybi*id/be-Do£L&. * 

caufe where ftvenflUiftrcflfes are taken 3'5;^ . 

,n a |,yCa.Llt.i4,. 



i6o The l^aw of-R?EPtEVXM9v 

by the fame Perfon of different Men, 
each, hath a..feveral and paiticoUtr Ih« 
jury done bini) if the Diftreiles be an>i 
||iw£il, arid therefore they cao't jointly 
cooij^in of an ur^u(t Captbn and 
Detention wt^m the . Property is fc^ 
mral ; for what Reafbn have I to com^ 
plam* or to (eek Redrefe in my ow^ 
Kame, for aor Injury fuppQfqd to be 
done to another ? 

iKa. Abr* i£ ficafb which are * /era Nature 

^. Abr. tk. ^ reclaimed by me, and are diftrained 

Rqd. pi. 64. Qt takep out of my Cuitody, I may 

Doa- Plac. jjj^y^ ^ Repkwn fti them, becaafe I 

have a Property in them while they 

continue with me; but this Property 

only remains while they are in my 

Poueffion, or retain the *f* Animum 

revericndiy and therefore i£ they leave 

me of themfelves, and another takes 

them while they a« out of my Po^ 

feffioiiy and they have not the *f jipiu- 

mum revertendi^ I cannot have a Re* 

plovin for theth, betaufe in fuch a 

Cafe I have no Property in them« 



• Waa Beafts. 
. t The fnrtinarfcm 10 rettttn. ^ 
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3f a fiipcrior Juiifdiftbn award afll^Brtij^- 
Exeaition, it fcems that no Replevin ^[JS!^'^^'' 
ii^ fbt the Gooch taken ^y the Sheriff 275.' 
1^ Virtue oif the £xecutk>n ; and tf|^^*f'*^ 
any Pecfi» fliould pretend to take out *^' ^ ": 
at Rq>bviny and execate It, the Court 
^( Juftice wQuld bomtrnt ididiii for a 
CbntBiBjA o£ t^ek JariiiiaiOT, ^becartl(b 
by every Execution the Gdods are ih 
the Cuftody of the Law, and the Law 
^it^t to' guard* them, ^nd it would be 
trouUing thei Exectntdii 'awatded, if ' . 

the Party on whom the Money was to • 
be levied (hould fttth< bade the Goods 
byia Repkvin ;. and therefore they coo** 
'Ame&kh Bndeavours tO' be a Con* 
leoipt of their JurifdiAion/ and upon 
ihac Accqunt conninit ^e Offtnda, 
Bat if any in£»'ior JurlfdiEion ifliics an 
Execution; a Replevin ^1 ' lie for the 
Goods takea'.by that Execution, be- 
canfe the infi^tor . Jurifdi^tion 4)Ctng re* 
ftrained witiiia prticular Limits, the 
Ofiker whoi^took the Gocda it obliged 
^ to (hew. that he took >the Goodb within 
thofe Limits, and that the* inferior 
Court which ifTued the Execution did 
not exceed their Authority in liTuing 
iti befides an inferior Court of Record 
M cat)not 
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cannot commit for Contempt ont of 

' the Qmfti .^joA kedce it -iSy tl«kithe 

Officer of Mi inferior Court if tftik^ 

^ vrh&t Authority he 40011 the Goqf|||^ 

J Vt'*^ Jhps io a 3feq?leVin. the DefiaidtMNi 

^'^'"^ wasfiM to jaOi^ bf a <^Mkmti^oa 

Wcm ft Juftioe of Peaoe for abt. ei^ 

teric^ «f ^roi^ WatttSj^ wd a Wsai*- 

ftkot on tiMt Sx kmr^g io s. Fine 6* 

4he.PUinti£ 

j H. 7. t . . A l^>kvio <)Oth «ot £e i^nft :tte 
" .A'f^'JCiiK, nor \«tere tbe King .is Ifac^, 



v^'lid; ^.iAor w.hcre tlse T alnng is ba Rig^ of 

$1. contf. .^ Kpgs «Dcl if focb Rcfteviin flnof^ 

iiQ ^o^d, ihe Sheril^ ou^ lb ^ 

hcgf iat*w9caie k, whea has » ttffonnw 

/fhe King ia Part^i bocnife «^tt ctfae 

.|$1^'« Petes are «f Reconi^ fae takiaog 

opiluilg iNijt i7|r ll^tar ef fiLaG«rd$»|]id 

jhtndkxc tbe Cattte sre fieii^ ivt4bis 

.King's Debts by the Levari Faci»» 

, .^KlHch tB a Wnt 4>f .£idBcutioD>. •«n^ 

coiifctitietilly. no Riflertin lies agaidft 

.the lUagy ao^ more ^laa it does fat 

^ Goods taken in Baceottimi at ifae 

Sott ol* CfitnBion Perfeos. 



Esceraton 



' "Bxefcutors'Ml *avfe Replevin for »«»• Abr. dt. 
life Goods of the TTeftatdr taken m hisJS^^' 5^ 
Lift, becaufb tHie geiierii^ l^roperty is in Anndei «. 
Hic EJrtttitor^; ahdtKePoflfeffibn ooght J^J 
tofoBoV^'that, aiirf thfercfbre A'e Exe- ^; j^lf; . 
btttor may' recover tht Pdflcffioa by 
this Writ of RepleVib. 

if the Opods of a Feme Sole be F.N.B.69. t : 
fa^en and ihe marries,, the HiiA>and 
{rt6he ftiay fu6 the IRe^levIh, becaafe 
thd ^rdpetty is transferred b;^ the Mar- 
fiage, and Veiled abftflniely in the 
jfaftjandi f6 that he i6ay feleafc it, 
and confeqtkentTjr he may have an Ac- 
tion In his , own Name to bring hack 
the l^fopitty. ' . . 

it Repfevifl fbf '9. Sow and 'Pip, Bro. Abr. tit. 
the Defendant as to the %ow avows|j*gj'*'- 
'^ DdmA^ J^afdnt^ ah4 ^or the Pigs 
Pleads f. ndfi cepit: iThc |ory foond 
1^ thd Defendant as tb (he Sbwr, and 
for the ttgs they fdurid that the Sow 
ferrowed them after (h'6 <(i<ras difttkined, 



• Doing Daduge. 

t Ut did not take tiiaa, 

M 2 and 
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and in the Poffcflioii of the Defendant j 
and the Plaintiff bad Damages fdr the 
Pigs on this Plea of * mn cepity, be- 
caufe the Pigs were taken by the Efe- 
fendant as well as the &w, * tho' they 
were not ^ Damage Peafant ; and 
therefore the Defendant (hould have 
fet forth the fpecial Matter as to the 
Pigs. . 

Bro.Abr.tit. No Replevin lies for Charters rc- 
Repi.pl. 34. lating to the Inheritance, becaufe the 
Charters arc reckoned Part thereof, 
and as fuch defcend with it to the 
Heir^ and not beieg eiteemed in Law 
Chattels, are not by Law repleyifake. 



V.Adams. 



aShow.gi. A Replevin doth >hot lie for Goods 
Nightmgaic taken in foreign Parts, tho' afterwards 
brought into the Realpa, becauie fuch 
a foreign Caption might have been 
juflifiable according to the Law and 
Cuftom of the Plac^ where it was 
inade, tho' it may be illegarby our 
Lawi and therefore fuch Captipn ought 
not to be tried with us. 



♦ He did not take them^ . .... ^,- 

f Doing Damage. 

■■• 'If 



A 
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If Beads be taken in one County ^-^^-^^ 
and- carried into another, the Plaintiff J^- ^^• 
may have his Replevin in either Coun- 
ty, becaufe it is a Caption in every 
County where they are taken by the 
Defendant. 

This Writ of Replevin is always Rcgr. 8 i.l». 
executed by the SherifF, even in his J^a^*>'-^^»^ 
own Cife, where he diftrains the Goods ^^ *^* ^ " 
oJF another, becaufe this Writ is a 
Jujiicies to the ShcriflF, on which he 
is to hold Plea in his County Court; 
and therefore no other can intermeddle 
in the Executipn thereof but the She- 
riff, who is ta prefide over the Suitor^ 
as Judge therein, 

11. Of the Declaration in Replevin, 

And this is little more than a Hob. tf. 
Tr^nfcript or Recital of the Writ it-J^JJa 7^^ 
ielf; but in the Declaration you muft Do6t Phc ' 
not only alledgc that the ^fc™^°^|l^*Abr dt 
took the Beafts at fucb a Place, but i^ed. 111/47. 

alfb you Jniift alledge the 4» Locus in z H. sT 14. 
^ or C10.Ela.896. 

■ • ' ■ •; f ^ Waidv.Savil. 

>•! Place wherein. 

M 3 qUQ^ 
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^My as * in quoJam L^co ibidem V$catd^ 
^c. for it is not enough to alkdgjc^ fijch 
a Place from whemie the F^;?^^ may 
come, hut the Place oiuilbc £b paru- 
pularly fpeci^ed as to give die Avow- 
ant ap Qpporttinity to (hew tliat be 
bad a' Right to take the Goods lo tfa^ 
particular Place, becaufe the Right of 
t|ie Caption may farn on thc.f^cc, 
an^ it|* this A£^6n* the i^rechold npiay 
come in Impute; and thcrefi»:e it ii^ 
ncccflary tp fpecify the Place particu- 
larly Vhereia the Beaiis were taken; 
w|iich is equivalent to t^hp pew Af-' 
fignment in Trefpais ; and if the ^f Lor 
(US in ^0 hoi not particularly fjpccific4 
i]i' t*h^ Ci)iint, the Defendant, irlfiy 
demur fpecially, and (hew it for 
Paufe, for the Defendant may juffify 
thjE^ Taking in that particular rhice ^r 
jpaiifes he pould not have any where 
elfe ; but if th^ Defendat^t di^ould plead 
11 ?^^ ^^^'i the CJount would be gobdj 
becaufe then the l^lace canpot be ma- 
terial wbqn the Defi:iidAOl; denies, ibf 
Taking. 

f In a certm Place dKitcaBed!, 

+ Pl^cc in which. ' ' . 

I He did not take them. - — - 

• ' " ' The 



The Law, of Rspt jtT tm^ i^j 

The Wfit; of Repleyia is *.quq4 ce^.2Lmf.iiio. 
pt0veri(i C^ injtifie detinet cfinfra ^^^^ ^' 
dm ^^ ^legi(\s^ to vhkh Writ thcp.Ni.69. l. 
ShcriflT returns r|» Repkguiri feciy t^erefo^ En^ 6iO| 
you go on in the. Replevin . only for*''^ 
plm^ts £>r t^nC^^ wd thj09 in 
.the C^t. yo» rcpite the Wijt in the 
H Detimit^ and Count in the J^etinuit 
for Damages,, aod dio' the V^it be 
taken out m the ;J Detinet^ yet when 
the Sheri^ hath returned ^f Ibftiegifiri 
feci upon it, that Return is a .Warrant 
tQ recite the Writ in the iXetinuit^ 
foj: tjf dkQ Writ waa rcd«ed io the l>f* 
iinet^ and the Count: wais irt ihe Dr/^ 
n^ity it wou'd be a Variance for which 
the Judgment may be arrgftoJ^ , o^ the 
pleft^dant might have denyirred : But 
.where the Sheriff does not repiq^y the 
, Beafts, there you muft recite the Writ 
in i^Retin^^ w^ Onint ip $he Ve^ 
4iti^ ^4>i. b^cwf^ ^f Beai^ (yre not 
4rfiv«r^i ^ tjurc ypii wcover f^ 



« Tiiat iKKtavofc: the Boalk an4 ujim% d«^ 

f I liavc rejplevied. 

I Detaujied^, orp«tcrpcrfca*Tcnft, 

1 I^snuiiji or piefi^ Tenfe^ 

M 4 w«l 
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well the Value of the . Beaft« b Kh^ 
mages^ as Damag^es for the DdtentioOf 
and- this is a ihorter way than t6 fie a 
Withernam and Cap. for a Return of 
thp Beads, 

III. Of thefeveral Pleas to this Wc^ 
tiettf an^ thefe are of four Sorts. ■ 

1. Pleas in Abatemeot. 

2. The General Ifiue, mn cepit. > 

. 3. The Joftification ; and this of 
two $orts, either difaf&rming Property 
in the Plaintiff^ or adtoitcing it. . . 

4. The Avowry. 

I. Pleas in Abatement. 

There is a Diiierence between Pldw 
in Abatenient of the Writ in R^levin 
and in othfr Actions \ for in other Ai>i 
tions the Pleas in Abatement go mere- . 
iy to the Form of the Writ, beo^ufOr 
tother Adioiis are for I)cbt or Dami^s^. 
in which the Plaintiff hath no Poffeii- 
|ion of the-T4)tng itfclf till Jadgracnr 
^nd Execution^ and therefore tl^Pleas 

. : in 
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ki Abatement "are to the Form of that 
Writ only^ and all Pleas to the Right 
are in Bar of it« 

Bot in Replevin^ the Deliverance of 
the Good$ is immediate, jfo the Plainti£F 
hath die Poflefnon before the Defen* 
dant can plead thereunto; and there* 
fore, accordiiig to the^Qenius of this 
Adion, Pleas that are iq Abatement 
rnuft give the Defendant a Title to the 
Return of the Beads; for it is not 
enough merely to qua(h the Writ, as 
in other Cafes where the Defendant is 
* in Statu quo where the Writ is 
qcmflied, btit in this Adion, that the 
Defendant may be ^ in Statu guo^ he 
muft not only (hew that tlie Writ 
ought to be quaihed, but that he ought 
to liave a Return of the Beafts him-> 
felf ; and here the Pleas in Abatement 
iMfier only from the PleaS in Bar in 
litis, that in the Abatement they do 
iidt avow or acknowledge the Caption 
atid Detention, which is* the Gift of 
tbe Aftion, but they muft go fo far a$ 
^o entitle the Defendant to a Pelivery^ 



f In has fotuiat Condition, , 



1 70 Th& taw a£ 1^8 p^« Jir ijt% 

or «lfe they 4o»H ta^ke ftiH9i)M)»^drq9 
4nd Ef&a of Ibe Wril.«f.9fiplflRii< 
ivhich is always exeaitMl >bf: t)ft«c ^(^ 
liycry. 

sler.9s. Tbespjbcp in Hm A^on I^.Oftr 

S!'c'«. fco^Jwt way pM Fropemy iR WaifclC 

pirtL243: sa Abat«f»ep$» lor by iuf^Pleft ho 

J^3™*»7» (Jotb »oi dfiny, pr cpnj^ 8q4. awwl 

^ the C«p«i«J, :«nd thjrefocc ,it i9/A«c d 

IkTy but Qfily Ssam^ thiiJhnfhimliM 

h^th not a R^ht to a E^jreK»qr«. (^4 

l^ {hewing that, the Gooda 9uighfi to 

be tw^med- to ^0 I>eg»a^Uei «0; fiKk 

Abatemeni, as the]F were bA&rQ tSif 

Writ W0S tak^ oqt. Bat ^l^e; ;; J^ 

it feeiw by ttw laieii AHtk>niiiff£,. itat 

it (bould be pleaded b Biafv 

uoa. caf. «i . If ^ I^£end^ pWad^. PrQP*«y i«i 
y«- ^♦9; y^5. a Stranger, tbi* muy fee il»:Abal&t 
roeiit. bcoaitiQ be |ieHi!B, tbi^ them Ji 
no Property in ^e Plfuntifiv afi4 bQr 
GooAqiieMiB duiti be. hlfl:i«»> HigM: tpr<i 
DeUyetaopeby.tbisWri^ ajM^UiepB^ 
he oqgbc to have Rebirn withooMoat 
king any Qoou^Cfr, 

Ifoa. Of. • If the T5efendant pfeaarPrdpefrjri^- 

^•3- the Plaintiff ani J. fi, tk^ tb^^Hlea 

•.* ' ''is 
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f^'m Jiht/tembot <d the Repkvin, as it 
1^ in btber. AAionf, for tho' it admiii 
% l^j^V P^fn'ooce in the Plaintiff, 
yet It does not allow it by a Wvik 
under -^ fee&tit Form, but ^et a 
better Well tt> be broodii bythe Pkia- 
ti^ and ^. S, bat Iwre the Defendant 
pu^t to aiitke a Cooufiinoet beoaofe 
this £lea ^o« difaffinning thie Property^ 
ft leases a Right in the PUintiff to 
liane his Beaib witfaopt liich Ona^ 

As a M^Q m^ pl^ '^n AI)aCfrmefit&«ft.EBt.{$4^ 
ci^ tkyt Vji^i^ fo he may of the Cotmt, 
^okd bf abating the Count he doth in 
4@(Miieqi]enpe abate the Writ^ and there 
it is pkaded 1^ ad Narrationim 9f 
breve^ for if a I^an doth not porfiie 
his^Wtit by a regular Count, his Writ 
in ConfecpieKe k dibated i and therp- 
fore if a Man dechre of a Caption in^ 
Blacjiacre^ and the Defendant pleads in 
Aliateiiient of the Conirt, iSm he «dok 
them in WHtiMre^ *f My hoe that hecio.%lh.372; 

Mod. Ofes 
103. Bra Ahr« tit. RepL pL 3^ 45, Vent. itj. Salk. 93; 
Girai. 139* • "^ ' 

>>.i. I II I II » — —a— I I , I II ■ 

f To die Declaratiqn and Writ; 

^ took 
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took tbem in Blackdcre; this wiirabatd* 
the Count under that Form. But then 
l^e muft go over and ms(ke Gonuiahbe, 
becaufe not difaffirming the Plaintiff's 
Title t<> the Beads, he leaves the Plain- 
tiff a Right to retain ; but this Conu- 
fance is not travet-fable wher<i it is 
pleaded in Abatement, becaufe tbe 
I^aintiff muft maintain the Form of 
his own Count without falling on the 
Title o^ the Defendant; and if the: 
I^aintiff ihould join Iffuc on the Tra-; 
verfe in the Plea of Abatement, and 
traverfe the Cohufance alfi),Mt would 
be double, which would be' bad upon 
fpecial Demurrer; and if the Plaintiff 
traverfed the Connfance only, it would 
be a -Dircontinaance of the Plea in 
Abatement, 

But if a Jftftification for * Damige 
Fiajant had been pleaded ia Bar, there 
the Caption and Detention according 
to the Form of the Writ is acknow- 
ledged^ arid therefore there thePlain-p 
tiff may trayerfe tiie Title of the Dc^^ 
fendant, becaufe the Defendant haying 



iMi*MMM««Wba 



t Doing Damage. . ^ 

apknowr 



.^ 
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acknpwlcdgpd the Capden.and Deteof- 
tipnj.acQording.tp the Form of the 
Count, be ^ath put himielf on the 
Strength of his own 'title. So in the Doa. Placi 
Cafe of Time, if the, PlaihtiiF in his ^"^ 
Count lay the Caption the 26th of 
Mdnby an4 the Defendant pleads in 
Ab^omeot, that lie was poflef&d of the 
** Lmu dn.guahy Leafe determinable 
the 2^(ti :o{uMarcb^ and ^at he took 
thip B^fts tibe 24^1 oiMofcb f DMmagt 
Feajoiify \\:adffi hoc that he took them 
the 2i3tb s . tibis. ia a good Plea in Abate* 
n^ent only, beduie it goes only to the 
Form.cf tbci rlaiotiff's Count; for the 
Time heris . becomes^ neceflacy to be laid 
in t^iis hQ^QVt\ becaufe the Defendant 
imv hgv« a Right to take ajt one Time 
9l}a not at another ; but in this and 
every, other. Cafe in Abatement, • where 
the Property js not difaffioned to be in 
the^ Plaintiff, the Defendant muii: make 
Conufance of a juft Canfe of Return ; 
for otherwife be doth not deftroy the 
Force, and Effeft of the Writ, by 



« Place in which./ 
t Doing DiHMgr. 

I Without that. 

which 



vrhkltt die Ddhrei^flHoe ^vvat HoiMUi- hAi 
kwd the Fkhitiff • B^ht 1^ «^M 
Us o«rh YtojpeAy, 

il.. Of tlic 6erie*ai W6i 

^.Abr. tit. , Tbe Goneral UGfe lA l^tfOdriA' 4 
N>i- p>$- * sis £y^$ and h«tk It lb .td tie iaik^ 

k ooty in Utaoi and not, thi' i^iO|>er^ i 

' ni ia this Repk^iii dl^rs ^tiil^!tmi 

p»&t &K in TMrpafit wlM^-tbe 43biiM«l 

•ft ^Uknce Aie# «FMpecC)i>ia iAm^ 
iAfy beeau6>^ xactmon. bt-^aiSiXf 'S 
ttttGpk& in ttribMg hk «|i^ iQaoAsH 
hat m Repidnn, -upoit *-9m itfit; M 
pTofttt^ bt^ die Fldb k «iaiiciid «tf Hi 
in the Plsmiti£^ and dterafot* i»^^fio| kl 
Ij^rtftion lat aK, bat «riletii«r the ^ 
fendtnt tiocdc liie 'C^ods UMifltoiiidd ^ 
the Dfldoraoon ^ and he 'cabftot ^ i#> 
tnitted^dn the Ifi^'lo {kd# f^liele liii 
Property waSj becaufe IkeiiMk f^i if 
in Iffiic tfnfyihefotb the Jur^ wmther 



* Hedidnottalcettetti 
i Not guilty. 



•- - T - -^f - ■ 
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b« took the Beafts or not, and not 
iithok they WGte. 

• In Heplcnn for a Marfc and Colt, ^- *\» *^« 
ttje Deffendant pfeads * »«» ^ Gri^a- f37 ■ 
■^r//i <fc O^tione pradi£iS infra feSt 
■JhfD^ idehVos/tlaf^ ; and the Fka was 
«v«r-mle4> 4»«caofe it ^es no Anfwer 
|o die oo^aft DeteAdon', wh'tdk ^ 
iVeplem <omphttnt of as wtB as the 
CtpMon, ftn mi CtpltfQn may be jnff, 
tmd #le19ctentfOti vgihttrMt as'whetfei 
the Defendant eloigns the Beafts; ^ 
drives tlMm to a Caftle^ fo that the 
Cheiiil' iaatmdt ivplevjr t^Mk at aU; this ' ' 
i^H|nltt>k(wlttl Detention; however joft 
yhe Gfiftioii iU^ liate been; and in 
ftitt pMlSefH dft tt ^igbt be that tte 
jGok was foiled Id the ^ound, and 
4hen ItfnlfcVtt' taken by^ Defendant, 
j^ «t-DMy ^ eoiii wAilIy detained ; and. 
^^ Ii6 inight Hdx have taken it vMaaSi 
1^ f^si ^the OMght have detained 
it *t81 'the Diiy of Hife l^iKchafing the 
^Hti'afttf that Detention is complained 
^ hy 'dMi Writ j and "not barred by the 

* b not gttihy of die CaptioD afon^ vith< 
%l fix Yean laft oaft. 
-3 , lU. Of 



«7^ T^ Lav of K8 ^h'%s in i. 

JIL O^ the juftificatioo. 

Se# 1 j0iii» ' ■ And there is fopic DifBcircncc ^be* 

*^* ' twecn the Avowry and the JufUfica* 

tion \ for the Jailification* coffe^es^^be 

.': Caption an4 avoids the Injuilkre. of iy 

^ • The Avowry makes Title to\ ftfch 

JCaptipn of the JProperty of another f^ 

.Tl;ie. confeilipg and avoiding thp Qip>o 

tton niay. be ^ quofd Dapoagea .onlj^ 

, the Avo vvry is always •[; /^i^ R^o^: 

^akcndffm . ! , ; M^f^ jj. /. 

Mod.Caf.si. J. Of JuftificaitioTO. i^^t ,$rif^xig^ 
w/49. Property;mthePlaintifE|:%8ift^,,I^^ 
Bir».Abr.dc. fcndant acknowl^gesrthe Qiptioi) ^^ 
Rcpi. pi. 3. pleads property in .himfqlf * , ihisj w^jg 
good Bar, bec^^fe it confefies: thp Qigr^ 
tion, which is the Gift p£ the A^ofb! 
bat avoids the Injuftice thereof, byf 
(hewv^g ^^^1^ he bad a Right to <^ 
them ; and this not only vimU .abate ib%, 
.Writ of the Plaintiflf whereby the De- 
liverance was oiade, but alfO'dcftroy 
all Right of Complaint for faqb C^ 



wmmmmrnHM^m 



• Asto. 

t To faavt a Return. 



uon 



fSAa $Ad Detentiofi^ and therefore goefi 
ID Bit of the AAi0fl» and cdnfcqqcntly 
g^vts ar 'Return' without Conufaoce 

~ If tile Defebdabt confefles the Cap-'iUv.^t. 
lion, and pleads ftoperty in % -^^ *^ijJ*Sf|,. 
is in B^r of the Adion ^ well as in ' 
Abatement of the Writ j for this not 
•nty Slews that the t'laintiff had no 
Ril^hil t6 a I>Bliveranoe upon the Writ,' 
fedt-alfo that he ixts no Caafe to cpib'> 
plain of the Caption and .Detention 
iffiainft ha Pledges, which is in Bar of 
dm lAiSl^on; as this ts not 6nly a Jufti- 
ft^iidft- Co cover the Defendant frooj 
BMi^i bat fbr the Return of the 
BiiiA^^ibecattfeheidotfa not adhait Pfo- 
plriy ift thc^PlanitlflF, but difaffirms it» 
Slid' thirdbte the Beafts ought to come 
taek ^to-'the Defendant, because he 
d0ght «» retain the Beafts aeainft vkij 

2. As to Juftifications that affirm 
Property in the Plaintitf; and thefe 
CcyCL. Shfi^Pefcndant from Dnha|c8 



* TohaveaRctus. 

N only. 



only, becaufe the Plati^iff is htitltcl t»>. 

I^l^sJ^^. as having PkD{|ifrtyii|,tl|ifiik 

subid the Defeadan^ in iiu^ Plcas^i^ 

making Title to tbe'Bcaifts tf aPMgt 

to anfwer any Demand, he~ ought not 

,, ,. tpi^t^MBoiftsbaalt^ bi|t«i^ie#er 

n : 'hifoMlrofn the JDf^^agei- only lor iibli 

.isvj .. Captioa, /. , > - 



.\4 i^ 



l!f Abr 310 "^'^^ *'^ *^ Tenant di^» an^-liil 

Duir. Abr. t^xecucors fue Rqaleiua ',. HoB^tbe D(M 

651. fencknt may ja^ify> a»d fover.tbft 

Damages, becawfie the. Difti«^« }«!•% 

rightly taken ft feU^ tJ|Oi't^<h»39Mrf» 

of his Tenant h9 qMI n(» l«i^ tflUMI ji 

as a Pledge for hii; jlQii|age» api tbifH^ 

Cocf o»|^|ot.be,|oii!id«d to aJMrail^ 

. bcf^iiM^^.iibe Hpiiiqpiwai ft 8enna«.«ii 

^( JSHf^^B^ by. the Tefiaat ia:P4rToii|^ 

ai^ the; Diftreff.ibeuig |t0 £9tiipti IMn^ 

to it, caanot be detained loo^arrl^ai^ 

his Life, and therefore the Loni Hwft 

di^rain theHek * ^r/mv. 

; ' — ■ — ^—-^ ....... ,\ 

. ♦ Aa<w. . . . J • ■ 

"~r.'; 7" lip/ 
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AartiuWiHf'" => ' ' 

Having thos ooofidered ^ jlleplevia 

B4laraB of the 8hen£^ «« fioaae^amfitf 
to the Avowry. 

-vTh«i.Av<il#c7!bf Ae;.ttiluDg t<{> tivr 

koowdcdgai' tbo. fii^fffr •tafcoi^ but 
(Oi(td9.:Ae iajiiAioe of the Ckpilow 
«KiplMiici)of» rand 6t» Ibcth a ^o«^ 
QmH ltiRi«hii«itt6hiDtftnis» io ocdtf 
m haif^iiiCMrasd a|^ t»lhe Dd^sn*-' 
(iiniji iAilh^ioiiieplevm both Pirtidf 
i^r:'ibS»r% Ae.'PkiatifFto bavt D«k' 
Mgrt £» di0<1!UMig^ and Detahking 
Wft»(E8t!ft]% llnd.(tbe AvoYiwt to havt 
lUoirt^ pf ) the. BumiS's Beafti! ami 






lAvo|i«Kkp<areMdiihtr.ftr Rants, Scfu. 
^ccs, Heikits, &e. at for « DaiMg0 
SitilfatSf t jsind here ate ito be confidered, 

I. What is Subftaooe, and what U 
Form. t 

N 2 II. Thi 



1 80 The Laiy of Re p t b ¥ i m^ 

H; The fj^fpr^ Pleati to tho Awi^^ 
ties I and herein of the fev^ral Thir 
vcrfcs and Dtfclaimer. 

fSi. > ' '» {' •' ' ■ ' '•'* '* '* ^ ' • 

v.Tf. What w aihftaifc^ ihd'^ vvlSiie 
lomi in Avowries, ^* - ^ -* 

At Common Law the Lord 5^ 
tfafiged'te atow.'!i*p«n^M# M' Tt^ 
ixmt,. vi4udi ,a!i ihtnAtkAt t)aW ^ddtf 
wa^ eftfilydone, bdcaoft the l^aAl^ 
paid Fines 'onl every' Atitntftton; anrd- 
ifae. AUenee itras^-^refemed >b^ lS» rusci 
Htonge; but when thefe ftotAIThidr 
fer Alienation were not giHtered, nor 
file Courts :r^Iarly kept, Ithe- Ldr^ 
w«it St a Lofs' to find their reaPT^ 
9Rnt8^:*&d. cooftqi^tly to- kno# 
s»t.55H.8.wh«n to aww upon. To^Reirie^ 

"''*^' was made; by this the Lordly* 
ftrain on the Lands holden of him^ 
M^ i^ntw its ih Latids within his Fde 
•fi<..€er^nibry/r tOMpAg in «fe fitfH 
Avowry; the Tud Lands > to be UliMil^ 
of him withoat naming any t^rtaih 
ftnfiahor Tenant* ?' ' '^^ i' 

-~- ■ .. -."Ui^fl 
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Upon this ACt it hath been held, 90^ 22.*. 
.that tho' the Worf« are, tba; '^ ^he^^^»^»f 
Lord diftrain on tfae.Linds holden of,j6.b. : 
Ikia,- yet if die I^rd copie to diftrain, 
and the Tenant diivd tbb tetfks vfUk^ 
were once;hi View o^ the Lord oiFthft 
Land/ pf* oot of the Sdgniory, and 
iAm Lqrd pnrfiiea and di^rains tbfHA 
vat. of hirree» yet he may avow upon 
lim A&t Ijecaote the Diftreis id Ct>n^ 
ftftiAiotT of Law is taken upon tfat 
Xind 1^ Reafon of the View and frcib 
Suit of the Lord. 

, In Avo'wty the /Defendant faid tha^I-w*-!**-! 
^rwM.feife*^ oif the tands where, f^c. S^m 
t|nd het^'tt^ of ^. by Fealty andcr: 
|tent» Ydd'for Rent An;i^ar he inade 
Cbnufance as Bailiff to^. in Land he)d ■ 
c^ him .aobrcBng to the Statute ; and 
tms ms'held 9 good Avowry opon the 
Siatat^' t(i6' It wa^ pt^eSked^ th^t ha« 
viog oatf.iaafied^ t^ Tenant in hia 
;A.yowryi tne whole' Avowry' (houjd 
We beea at Common Law, becaiTle 
the Statute ^vas .madGLio.cfts^U(h.ihe 
Avowry withoat naming the Tenant at 
jillf and therefore 'it od^t'^ikliich W>re 
N3 t9 



to be good where he names lum but 

<»^ !...'•.•* ■■:''r (' .«. 

JX*^^ V»?. Manor of t4 apd,4 .^f^toijeyf.ftp 
the King. VO ^c King^.gt^i^ ^ 9JR|r 

fs on.]y^pd Mdpf lui%b|;can(e.|l^ 
^.'s JGrantto the jQng^ ^ 1ffnF?ii» 
^cjlroyed, tbo;, thf ,gient ,<teJ»n$, J?|^ 
cs^^le the KiflgjCJUJpot ^4i|o£ a ^ 
J«il^ i aod ^enfoi;9-J^ idu^ 9ffom i^ 

CircuiQilances of hist \^c\ y.i ^ , „ , 

RA5ofc , , In. ;Avowfie»: 9^ tljc, ^Stotptp^rjtlv 
£TAbr,^t, ^^.^^^«^«^'# H^*^^J *r^ 
Ifcni'.fteia. ^eryicqs, apd )|yo«f}i ^ o^ f^WQ? wthjp 

f94.S97.59«gk avpMc<«g.ja5!Q0>i»y,cqftw.^ef^ ^ 

Ayowrjf iy.QmBfuv^ ^am^ wh««§ 

hoth .MQW^qp^.thfi,ifq$d r«}|edpf.|e^ 

Kthp.S«rviOp8.;,,^, ....••) is f.s>- .;;^irt 



f TIitFlifei^vludU 



t 



l« 



■>,h '''y.. ■)•'.-"' ' r: t "' 

'•■■ lA Ae Afowry at Commoo Ltw, ' -s' ?'• 
rtie Lord iv^%% S. his very Tentni it " ' 

'^fttiM «n F«e bftfae * Lotus m ^o' '«nd 
«liar' he^'liokk^ hkn t>y HoAugitf, 
f^lty aftd R*!»i Or fech like, tof 
«rhh!h ^iricd the L^rd wa» (eiftA i^ 
the il«n^ of the fa!d J. S. aDd Ucauft 
fhei^Rentj^r. wM Arrear, th!B LOfd 
laiftraim'ahd av<9V(r8 the Taking and 
ft»ys a RtiMKti r^ ^t by tfafc'Avd'wc- 
fy td' ft»ak6 ihe Dialers laiplfiSl,' tMb 
CxnUiRraft 4ieif<r l Sei&n of tlie Rent 
trjr tte Hands^ol (biM cdtaift 'H^nf^^ 
for the Lord's ^offeffory Righf Is men- 
•^gOfieaf ii> 'ho iMher' Marnier 'thanf by 
Ab^kig tibt' the Tenant^ Unt' wai ik 
^' 9^*1 -Pbi^filbn^ Of the ^tafid ditt 
iCI^bM^ pf; Aie tUwt- to <thi'ik>rtf»- 4fr 
%iNhd^ ilfcdMr- w&om ^^ deriv^j Mr 
t|^ d», ifHe 9Biflr4tf"the TeaSht «f^ «lib 
^ii#,;-'«Md ol '^^r<» >«)iili«lin;^- uftdn- 

f^^njmeut '^ ^Ssk Refit to Ifae'T^^'^ 

mBtyOtxtk, Mf* iSdBli M ord«ir^ de^ 

-lyuft 4he PlyiiMtot to ^ :Kb<«>' f»r 

out of the yearly Profits he ought lb 

' , — ' . .. ■ ! ' !.';» V 
. *«Vfl>e Place ia tiriiich. 
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N 4 have 



ili^ The hm of Jl« Wi«v«tf4. ^ 

have made the Payment demanded ; 
•e». I4» t. pid thi^efbre it is notdike thc.f^ of 
^Xit?98.Ka^y rtel^A^iion, whore. th«y>Uiy,tfct 
$m&Q within the Tiqse of LimtfttO^t 
9nd «hat they wctz difpofieflbi i^'for ki 
foch roil Actions tfaoCooot fopftoA* 
the Demaodant is tm oS Po&sjBaohM 
the Thing to be ruspvefed; faotia'^c 
Avcfnty the Lord ^ppq^ hia Setfimlo 
eomimic 'tiU the r^y-f^^l takh^'^^ 
this ; DiA/efSy ^nd' tl^er^fore tha hixi 
need .not alledge bff Seisin to be witfain 
forty Yearp, «tc«:otdii^ to tb9^lt9t»^ 
linn^tron, whmth^ I,K^ f4p|io(S$ 
hknfelf ^i\{ (piSp^ ev«i at tha f^f]Ikf 
of the Avowry, and .that thia Di^ftcfift 
is the very Olk^jfon of the llant^^ 
whiich he is in Pojfe{|Km^; ;aii«i affile 
^were not in Fqfi<(Iiofr dio JPttfeft 
iMootd be u&kwfulv^i^r iyFi tb^tJUord 
bad a Ri^c to tb^^erficM, 0t l^%p 
waa not ^&xta^\J St^ed, ,of .^^etfti ^ 
,muft be put tp bi» rWT^t^ M^Q^^ 
•od Services, befom he Qvi ^c^iHiiVlB 
the ^Seifin of (fae^jScrvk;^ 
to rowwr tkfim iii:^kmf]^&fi9^4i^ 



frf ::. • ■ k v 
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ariic;Law flf Re rtB v a n t 



)o When the Teoant comes b, if be . ; r.i 

iflo ififtt <itf€laiin; or plead ♦ HcnJe '" -'^ 

fimi Fi^t {of wiskfa hereafter) he tmiSi 

Admit that, he k £akd of the £(btei 

^ tot he 11183^ deny that be holds: that 

:£ftate of the Lord by jfiich Senrkass, 

vt\oxh is a Tiaverfe of diie TMurey or 

V fae anajiLttaverfethe Sdfio of the SAr« 

jrifies^by that paniciibur Ha^d by wfaMi 

iki Lord ioiJbia Aiibwry aUedges him- 

xMi to be feifcd^ becanfe if that Seiiii 

) bej:jdbibayed»» ^^ch is the Seifit^'tfrdm 

; toriMMe :die Lovd ooniinueG faia own 

Hafitftofi ^ta ahe/fime of the new 

iStqtkm^ thereJsan Intemiptioiiof'tfat 

^ Seino of the Lordly aiid of im Htbiin 

this p^qiS^y AdioD ; and tfaerefere 

^iilit 8ctfin.iK 6Kind ag^nft the^Lord, 

^ iit oainnot nooveir/itv' R^emi , . becasAi 

iiai is oat of Poison, but iS;dciiceirtd 

ihi^r .Writ of Cbftoms nodci Soriae^ in 

: ittxiartofeower tfaeSsifin* . . r 

" . 1 . . . ,' ' •■»•»• - i '• • ■^ » 

. - I* *»«.«' . V • 1 • * • ^ . . • > * /f . 

\ vr;If the Lord avbws Ifor .Rem mt a ^^^^f^ 
IGiffi in Tail3 w^licaie lor bUatorYearer^ L^'ibr/dt. 
tbere the Lord lays that !» or the9tr^ Aarow- t^st. 



.:.u ♦ Put of Us Fee, 

foa 



^•6 Thtijaxv oFA<imski4ii^ 

fon from whom he claims was feUed 
in Be^rdf tin Land: iifitf» m^ ^laU he 
or iuick PerfcMi made. fiicbDcdalfe-^ 
Gift ; ahd bf ti^ Metbod (he IM 
cmtmteB (fair Iti^ «o iiaim ^thit*C^ 
ftrefi. . hi ". ' ■) .> • . V-. ■'Jii'l 

. • •• .... i- , ,• ■. ;.•• J-.: ;■-. 4' i-ut 
And lim.:|)iiiniy ihe tLofld coittii 
MKS iiiB Sofin to Ais. fttyf&mt tbS 
lS» Gifll«ft,. ibecmfe-'im Tentetc^^MC 
ftiibd of tbetver3r L^dddeif; ift bnli> 
loi raife fndi BMt, (fcoi^fM^ i« ler likii 
by ihe or^nal Stipala^Q, 8nd^dKWi> 
fore ^ Sofia' of' tbe'lntitti «ii»«il 
•kMg the :Seifia \of 'tfav^LeiNly iMil 
fuaiataitts his Podnffioo id oidari^l* 
tnkfiPk^^fbrfaisJlaui, .'. ..;»i) 

;Biit tf fodliiC^.iii Had, t cTJdilMft 

the. Slatate a£ litsktAmi'md limi 

luribeen no Soitt <Q»tiinied,/.tiin4 

the Statute. lOf -Laontai^ods&vaafi'lHi 

fkadedin Bati beeude ^ Wotdt^iaiM 

-; ^ ' ' intcMtiMaiiDf that fitofMe ^iv^tb Aal 

;. '.yf,'';'« Mi'/andedC' Ri^hts^ Ivtetr-^tliiuiNMl 

i . :. htAindt tAadi Sdifia wMdd the ^o$t^ 

Years. - . - 



, ■ ■ f , • . . . .•,'-.■ 

If « him makes a Oraot of z^Wammco. 6$. 
OMTfgs, there the Seifin of Eftate h^^oa^nm. 
Wh-A^ Tenant of Jho Ldhd, aol it lS«l*f6o. 
mM ' IH^ that givtt Um =Sci&k( 4bF 170. ^ 
i^b R«Bt, or the Power to gei kti 
^d th«r» if the Tcoattit jcaaiiot ^nf 
IhtttDeej;. if ^ ea autMavu mtM ti ll 
kft VilUKi 4iie Aa of Ximitaiieiii, t|)^ 
ORailla^i} I^Qlror: ofridUlemiiig aail| 
llMcabsr; a||Mir,.aiid Ua Aigbt td «oa> 
liiliieuiba.BofeffiQo.iiiider that Deel. i' 

ii ,4i4 i£iai^' o«ber .addd Sdifin bad 
beiap n^'wri fa^r thr ii»tR in Ca<ei< of 
\ Leai«, Gifts in Tail, or Rent-Charaes, 
ibf Xiold wonM laave-ttb-bQatpuMbrT 
M«an? to* feoquirc -fiioh Bint ac -firll 
UttbiHikr.lte TttnaatVivpbn&ff i^ii;^ 
mmntk :«bitb -bad' hoaa. t^ cliide fiidl 

lilafi«^ cCiltt :iKidr.ikear.y\aai '4iMi<K 
6ie tfif abtoMtiof iJbOiaiaonb'docbjoU 
ffiie«dvMKb^JbaBfojiaifta.<ir qdib 
fefiUllt-CII»rge^nKlctc'th«;rLaw tkini 
lb# iSMMi jfiqviaal 410 Soifin «c at 
Mmffifj^iloehnJlcdyi ito:tha.AMM7ii^ 
feo eyas is iaid, the Lord and Cranteo 
esntinue the'TdflefliohoFfuch Rents 
Witboat adoal SlMlUr,^ -and tbo Statbte 
V .iiiv. -bath 



hath not altered Uie Law In that Far- 
. .licular. ' :■ ■> ' : -l'^ ♦^ "*■ .^ 

, •. » • • " ■ " *' 

If A be pdfleficd of i ^Tcrm ol 
I Years, rendcrjfig Rent, and dlftraiM 
the Beafto'of a Stranger forai^'Arreai^ 
of tbis Rent, it is not ruf&clent for A 
in hiir Avowry to fay |enerally ♦ j'W 
p^effiMatus ftiit of &e -f- 1>^5 W 
|gto., becaufe^i having taken the Beafts 
tAjL Stranger^ Jw mitft fhew by what 
Tide be took tfaem$ and this can oo4 
be done without alledging a Seiiin in 
Foe in hb Leflbr, «sn otdor .t(^ 4he<^ a 
Right in htiiifidf ta diftram. . ; /t ^ ^^'i 
■ - ■ ■ • . .'• '"^ •'* . I 

if J. Lefiee for .Yean, iW fdt 
Years to B^ bjr Detd-aodcntedi-mnif 
diftnuM B. ibr Rent, :it is Aiffideftt ibt 
huri in hU AToany* taiayi.* jtai /(j/P 

Deed indeotcd, iibr tfacai JK; vvSU liT 
caa()ped to C6iitr«»^ett ^^'siTUeixo tite 
Laiod xlaribg. ' tlw - Leaie, . • ihci^- B> 'hiA 
(iik&k a Leaf&of his ovm iMkI f iftnf ^ 
^; but if the Lmfe iwarfsotf 'IVml^ 

r-- • '. • ••• ■;■ • ■'-' i^ *<• *■ ■■ ,.•■'•"•■% 



.«i • 



,i.J^l9c«:iaiirbicb» 

then 



Tlie Law of R*;? vR v ijf sii i S^ 

then it ieetQS he muft alled^ the Setfin 
IfkVte, ^giJife taking the Property of 
another j aqd there being do Eftoppel in 
the Cafei .\v hereby the PlaintifF in Re^ 
pleviq^ can|)o( controvert the Right of 
J. to the Land, if feeiDS €bat X inaiE 
ibew ^ Right, or elfe he cannor mno^ '' 
i|iin the Tal&iqg of anothec'aProper^^.^ 

If 

* 7:^. ikQf^$M. cfg^C^^ :(» c„ 13. fe& 4^ 
witinz ,tbaf u^ Remdf for rscovirufg Aftn^k rf 
Keniy ^. taHhijg a JOiftnp t^n tie Lrnds .cbarg4^ 
Me ih&i^ib^ utedimis and djffi^lt^ ty Siajin, 
^ thtJlvowant ifii^ cbtigei in bis Av9Wry i§ de^- 
4uce the Tttk if m Lanitfrm im wb^.UiaSk 
Jeifed in Jpce^ and U produei Dads thai m wojf- 
iehng to bim^ €nalf$^ That w^ese wf Diflre(ii (St 
Dilfa^e^'lball "be taken bj any Landlord or Lef-. 
^,for. itny.Aiiears.of Ripnttfa^ duf» or diae 
^^ Uipieaft^r beqone due, upon ai^ Lpiii^ foe 
|av^ or Years, or upon any Oputrsia oc WrK 
tlng,/purporo^ a Demife of any I^ds, ifc^ 
vi^reon a^ny Kent has been fiaid by the Ter. 
mnt who Vk9X\ U in Poftifion of the Land ae. 
& .Tiipie ^if^ ,iucl^ I^ftrei^ . tal^». or by ; aayi 
Fei^ .under' whom (uch Tenant daiott^ wher^ 
ffie Title to^thc; Lands* b nq(t in Queftion^ and z^ 
fottlevin ^ taiken or iffued for ibch DSIUels, it 
f^jM^ i9^y ^kw/ul^i^r, any Avowant^ in hiii 
^vowrv, to fet fbrtfi only that he was feifed or 
pafleflcOt without letting forth the Commence* 
jpe9ti)f. hi9 J£ftate» or deducing a Title from tb# 
fkrlon under whom he derives his Litereft, or that 
fuch Parfon was ftiftd in Fe<AiC<«l ftid^UidBs, 



t^o Tfafe» t«w <]f k*«T i^ft i fWft 

«Liitw.i49x. .jif B Tetknor diftnuns tlM ficiM^ <»f 

S Mod. tji. Ootoer of tfacfBeafts <Mng»1)id A^ioii^ 
<^9- ^ Trefpaft or 'Roplerin, If Is' «or filf^ 
iiS!'^*** iWentfcf tfeTcrtbor JnhfcJ^ctf*: 
Sw Pact 256. ttoD «r Anwvrf tb &y 'f' ^iioi /v/t 

.1 

fi€. and tbftt the Wu)( di^reof i[|ia^ iV)t I» yiy 

Gkttfc<^f DeMirfer^ fuch Afp^tr. ' / ; 

tki Tri^ Atff. ttt>c6. >• h tj/E 4. iff M 

rdkmmm^ iirk *f^^ mndif' Jlt^is^ Hfikmef 
Md Cmtra»s1k mtfh^y h^^ ihrkoi 
fMijU fit ihi fome is afcjtrhtintdy kit Af Jaik- 

an ^Oml ikitifi ymd that *Aimorfff' tf'^^kiii 
fimus itpm Bifittghfnr Rtm C6U^ m te niadi^ 
0$ fbf lakf litknfto^^ up^ focB ArtliU^ A^ 
Of dottMias^ oMibat oihtr pigletdtiif oftl 
in makhg Avmries er CMifamiifipm t>l ^ 
fitktai^ n&ft^kiaHlfrimdiid^jbt!^^ 
, itfarf nrndiy ent^s; Tim it ihUl t)c< Ikw&l t«^ 

- lle]^i«j or- €f^ Tcmuit trf^te *£ini^ ifd 
iMiorcen •foch-piRre6 w«s tn^ ti^k^ tin 
hmt ufider a-'Chraht or DemtfL' 1$ l^rtfetv 

.....„.:...;: V -. r^W,^;^ .Jj^3 

•:>! Tivt he vi^ paffe0e4. 



1 



^.Termor takdB tbe Beafts tSieih&Ivet 
4if.|)ie JhtOMfyf, be juttft let forth bf. 
vM>K>ght Qr Title W took: d^env 
iof lwcaoQ0t.feMDe«i)btbar'»8eafts.ioit 
anf iIMm^gM^d^Q^ ta that .wlik|i ^o^ 
mgli afip^t. t»bsi» rigbtfiil Fdfleffiont 
ox JPV<^ty i . and t^crq^ tfas Tenn«f<. 
tciJ^I^^ tb» Csplioaui TKfpi6, ari 
ia ^ Avowry, where the Pibprietor' 
fiedks A >R«ftitudon of faii Beafts by 
Rflplrnn, moft' oUedge the Seifia. ini 
F« in bis LdSoTf aod fo deiSve aXiile 
ta hitnieif. . . ...i 



Bat if the* Avowant ibr*^ Damagmdi Eoc 
^apint alledgcs the -f- £^wi i;x jaw to ^^,^^ 
be his y folum & Ifiberum T^e^^tum^ ^^ * 
ik^tS& CuSkknt m^hwt %\\€^l^ng theOw!en$i. 

, , ^Dycri7t.b; 

Itfuiiite or CfxfitrtA in Writii^ «t fuch. a cettaiA .^ . 

Itentt during tbe Time wherein the tlent fo L.R»^.333. 

iKftrained for incurred^* which Rent' was then, 

^ ftill ramina idufey. wit9)Oul ftlrtbtr •Anting , 

fatA tba Grat^ TtfUuro or DemB^ or Titfe of 

&fh {^andkttdt LeflEpr or Owner of ftxcb Landif 

OUu iuul it (hall te bo Objedion tp any fuch^ 

Aiticle; Mimitr of Cbmrad, that the fkne dbth' 

not contain an aAmri Demife. 



* Doing Damage. . 

t The Hacc wherein. •: 

II Land and Freeboldr , * . . ' ; 

2 , . , Seifia 



X99 ' TJbwLffw of ll^>TL«vrNs/ 

SeifiQ ii^ Fee, for^tlfe Qtmttty dT ilM> 
Eftace is not material where tfa^sAMttlM 
Vkt poSkSkt * Jure propria^ for \a/ 
hath 0iewn enov^h to entire him tol 
the CaptuHi^ 'if tbe *t* i^^^ in^^ biH 
his ^ . Libitum Tenemenlum ; but thdi" 
Lefibe that poflfeflbs |: Nmine ali§m' 
hath DO txiore than a preoirious BofieP 
fion, which is either ^^ood or bad ao^* 
cording to ^ Bftate of him in whofc^ 
Right he poSkiSa $ and tberefcx^e if hd 
doch not (htw anEftaiteto entitle him«^ 
felf to the Caption, he doth not (hew^ 
any Rieht to take them at all^ for it 
"covers the Right only lo ftiew a Tcrtn^ 
; and not a Freehold out of which it is 
derived; it is only the Freeholder, or 
_ " his Biili^, or Pcrfon daiving andeb 
* * ..him, that hath Authority to take ano- 
ther Man's Beafts tippn thc'Soili for a 
Strftngcr. that is no Bailiff of the Freo* 
holdor is a. Trefpa^ i£ he doth iv 
and therc^re if a Perfon doth pat 
(hew iti his Avowry that he doth it ia 
his .own Right, or by whofe Right he 



• In his own Right. 

t. The Place wherein^ 

I Fmhold 

% In another's Njum^ ^ > ... v : . . ^ 

,; . ] doth. 
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doth, lie (hews tibiUgbt at all to take 

• But if the TTerftior inftead of taking 
thv^Beaftft into his owrt Hands for a 
Compeft&tioti ^of D^Anages, fiiklfv recur 
ta^tte'Law td have acAends by A^ion 

fincc here he omnts to the Lslw only 
for. a' Compaifation for the Damages 
dofle fo hia Padeffioo, htf hath nothing 
to do but to (hew his PoiTeflion, unleis 
tht Eiefendaht (hew a Right to the 
Land itfclfi 

J If the Grantee of a Rent-Charge ciift 641 . 
4VQWS for Ms Rent, he muft alfo ^^"^'^ ^ 
ledge> a Sci&n in Fee-fimple in his avow. jd. st» 
Grantor of the Lands out of which 164. 
the Rent ifTuesi for this being a VLent 
not atifing -from any Tenure, doth 
not. turn on the Rule that governs 
the feudal Services ; but the R^ioA is, 
thut die Avowry being in the Nature 
of a Declaration, the Avowant, as all 
other Plaintiffs in other Anions, ought 
to (hew to the Court^ that what he 



• Wherefore he broke the Clofe. 

O fucs 
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faes for b fub&^tig, and this he (l6lb 
not do unlef$ he alledges a SeifinJsi|Fee 
in the Grantor ; for if the Rent->ti»a|i^ 
was graMe4 id Fee by a Perfoti whd 49 
only T^ant £>r Life^ the Gra^t d^ter-- 
tnines^by his Death ; and tbercfcMre tl|& 
Gramee ought 10, (hew" to the Goiiri, 
th&t his Cmat ha« ftiU a Contiiiu^c^y 
which Is beft done by «Uecking a Seii«i 
iti Fee in the Crantor, dnd this Seil^ 
ki Fee in the Gtantor is traverj&bfc. 

Wk. 562. If Tenant m Fee fcafes for Tea», 
rcndring Rent, and brings ^n AGion 
of Debt for the Arrear of Rent, be 
need dot altedge any Seifiri in Fed* in 
his Declaration^ beeaufe thfe ASion of 
, Dcfct arifes from the CoritrdQ: of the 

Parties, and was noit fubftitttted by thd 
feudal Law in the Pkce of Forfeillire > 
and therefore in Debt f6r Reht^ the 
Leffor onlydcefere* ^ ^oitum demi^ 
iat\i LaiKls to Ak for fudi a Term^ 
rendring ftich ccrt4in Rents, by Virtob 
0f which Denaife Centered/ ^d . 



* That whereas he deKiifed^ 
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Bat where in t)cbt for Rent thcCBft^^S- 
Plaintiff fues a$ Affignee of the Revpr-- 
fidn and Rent, it (eems by the Prece-- 
dent that he mufl; allcdge a Seifin in 
l^ee' i^ the Lefibr^ becaui^ fince the 
l^laintiff did not demife himfelf, be 
muft (hew who did^ aiid that the Re- 
Verfion came by fuob Affignment to 
bhn, u order to make, his Title to the 
Adign i for it feems sbfurd that the 
Plaintiff (hould fay that the firft 
heSat granted, the Reveriion to him^ 
without firA fliewing that fae^had it in 
i^miclf ^ bnd hence it fhoold feem to 
be ne;6ei&r]F even 10 Debt for ^mt, to ^ 
alledge in tim (kfe a Snfin in Fee in 
the fifcft Leffdr^ for ])e doth not come 
In as a Repnefentacive 0^ the Contrador^ 
but as Affignee of the Reverfio^ ; and 
therefore muft ihew the particular 
EftafE of the Reveriion. 

In Avowries there wuil be always a SM. to, toi 
Place certain mentioned where the*****^- 
Caption was, for the Avowant muft 
admit the Cation to l^ in ^hc Place 
mehfi6h6d in the'&eclaralibn, in order 
(p^ ibew the Caiife <if taking it there; 
for if the Avowaht fiiotild lay the 
O a Taking 
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Taking in another Place than the 
Plaintiff hath done without' traverling 
the Place mentioned in the Dedans 
tion, this would be altogether bad»: be- 
caufe the Avowant neither confefles 
( and avoids^ nor traverfes the Lfeclara-^ 
tion, and therefore fuch Plea is nug^ 
lory, and not to the Purpofe. 

^««^-653- . Where a Man avows in his own 
Whilon^i!' Right, the Form is ♦ quod bene advih- 
cat Caftionem <S jufte^ &c. where he 
inakes Cohuiance in Right of another, 
he lays ^ bene Cognin^t Cdpthnem^ &c. 
but tho' this be the regular; F6rm, jOt 
it hath been held upon Demurrer, that 
where the Defendant ^ avowed in his 
own Right by -f- 6me Cognovit Cafi-- 
tionem^ &c. it was well epough^ l»* 
caiife the Avowry is a -Confdllion • of 
the Caption, which both the Worda 
II Aihocat and Cognovit do confefs, and 
avoids the Injuilice of fuch Captioa 
for the Reafons mentioned in ithe 
Avowry. 



* That he well avows^the Takii^, and juft- 

ly, ^c: \ 

. t He well makes ComiikACC of the Tsking, <7r. 
. f Aroyes and nukes Coaufiuice «f. ' ; * 

• ^:'■: ... - If 
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If the Defendant avowB for RentDdiftmfiii. 
beiog Mt Atrear at Mtcbadmas^ ♦ &^JJ:\t,, 
Jwipare Q^mii, this is good, thtf- ^•^'''^ 
he doth not fay, 'f qu$d adbuc. aretn^ 
0xifi.it %iox the Avowant avoids the 
IcTjuftice of dtf CaptioDv if he fhews 
ttut the Rmt was ia Arrear at the 
Time be topk the Beads, nor is he 
^gcd ' to lay -f- quod adbuc areiro ex-^ 
ifiit^ t# «rc^ himiclf from an unkw-L 
Ad Deiei>ti9P>. beicaufe after the Beaiia 
ate ;ooce imppanded, no {ubfequent 
1?eoder or Payment can make tlie De-* 
|ftcitic(aj»nlawfal in this A€lion. 
^ :. • .: -. • • . -^ 

.In an Avomvy by HojQ^and and Wiftcro. jaczSs. 
in Right. cM^ his Wife for. Arrears of aJ^J« *• 
Rent-Charge incurred before the Covcr-^B^! 139. 
*^rQ^th9 Avowry conchides, and ^<<^s.C. 
caufe fit JUiohadmas, &c. 20 L was in 
^4rre0r\andmt paid t(f tbe\ Hujband 
and ^ipf^i h diftraimd and awws^.bcck 
«a4 i$ Wtf ohj«&ed, that by his own 
.Aewing.che Arrears were not. due M 
^imfelf_and his Wife, and therefore ' 



» AndaitteTimcof thftTikihig. 

t TM it is ftai behind^ :- . ^ . 

03' th? 
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the Avowry ill j but the Objfedion wa5 
oTovnileil, beoaufe if h» biA fuAy for 
20 1. - jfrr^ar bf diprmmd^ that hfid 
beBH.good, atid the I^«ft i|4m M^ ^c» 



^<o9- : if onfi aroan ai Adti^iAritdr "fiv 
Arrears of ai Rent-4^a#i^j M^e b(f 
may- claim .the Arrdlr&'.io bit xnrfi 
Right, and il app«M tiiat die A.mii9ftf 
}« not ^ ihuned as to etitltk Mm ;«> 
die Anrear? as Adouiuftnitof, yet dh| 
Avowry k good, baail& where thfer0 
ate two Titles. ftt forth Itt the Avowf]^ 
and dnly one fuffisimtly alledged^ tbit 
one Tilfe only gives him. as good a 
iUg^t to ihe Iteot as both, and' th^rc^ 
fboe be ought to neoover, and the A<^ 
vtnrry as Adminiftrator iha!) ht 8ar- 
- plttfagB} as tf aRent-^Siargebfe graBte4 
te the Huiband and Wife durisg the 
Life oi. the WAi and the HelUm) 
4kk„4iid tbe Wiie avvms as AdmMf 
^otrix to' hsx Ho&atMl <yrbere -d^ 
mi^t avow ♦ 5^«/* J^tvp^ipy yet Ih^ 
Wng i "Btfe t^ it' in Her 0#n iU|bk 
by the Grant, the Avowry is good. 



>ri.; ' .c ' i » iT> ny' ? '"i ' 9ir ? '!'i"m » ; 

f InbcrownRjgSt. '' ' ^"' ' 

If- 
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M a Man xvowb £m on «Bitte Rent, Saund-zS^, 
wiwB it appo^f^t^[l»t be hath Titte^jj* ^ 
only- fio a Moii^x of h, ifae AvoMtnt Mayo, &c. 
caiMoi recxnrer, bccaufe he bath ]iat:Cito.miz.34o. 
avoiRed acconfing to the Circvn^flaDcn y'J; ^'j' 
of hiaGal^, flodtfaefafon caonoCJasricftC10.civ.154: 
out bia Tttle in ha hath laid it. For 
iftppofe sd. and.Bi wcce jMntenaBta of luft. Satr. 
a^itart/aiiA jf..dUbuaa:aiid aaoM'a &>' s^s- *• 
the Whoby thif. Avfwirf i» bad ; ior if J^^.t**.' 
it fliaold fland, smd .^. (hould reeoTer Ctedk 3x8. ' 
his Mtmtf, thcD -thore mofthi ftsro • • ~ '' 
'Sifits.for one .joint i)K»and« which . ;- 

fpanldha-vespuiaas and ab&nd } ;aod Hi 
dNt'Caafe tbc: Avowry and Action "ol 
Ckibi Jbad da the Xaotf Bda£f»itaai 

•grct. . : .:■■.:' 

.•;.-..-■ ;.. •. *. , • -J •«■ J 

, >fia iiiuliRritie <3a{)iweaner& amflc' joih Saik. 390. 
'miAWHPJriAtiD^K iftonb Jcintlnaot *^^*** '^ 
(HT Caparcener diftraitu. alottdK he IWift 
avcw ia his own R%ht and as BaiM 

tmthpatbkr. ■ ••.; -.^ . ' r- : •• ; . '^ i '' • 

-c'3f in. |ige Airmriy <fae .L^flbr.Arqwt C10.C1r.104, 
for onlj Part xA an half Year's iixsat Cto.jM.498. 
that Ts diie, and~3oth not flicw "that 4 Mod. 401. 
Ih^ iftdlddB k -MsAoa, £kch :£«6wtv 
i; ill, -heeattfe Trbefit: a eeftiiia-4l'6m-M 
'( . . O 4 due 
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fiue it misft be 4Jcmanded at once^ fyr 

if Part <mly (hoold be demanded/ and 

the Refidue not appear bf the Av^mljr 

to i^ fatssfied, and. the Avowant AioisM 

recover that Part which he xieimfidl, 

,1 .^ he may then mtrltiply Suits by foing' 

.;;: -J. . jfor Bart o£ his Remrfat one Ttoieiand 

Part ar another, wbicbis again tf Rea-* 

,^.vr ; fon^ aod ;the Endr ^Hd' Policy ^of'^^thc 

» Law ; wd in thisiafifd^the Avow^JT^atfid 

';!^!!. Aftion o£^Debt:f0O'i&»t agree. :» -* 

Cro.Eiie.547- K" Executors avow on the 3^2 H. 8. 

wniou\b ^' 3^' ^^^ the Arrc&ts of a Rent in^ Fee' 
\®"2 ^' granted, to the Teftator, thtsy' ndtflft 
Ihew that the Lands ii^le to the SLcM-^ 
Charge continue in ^the. Hands of <«he 
Tenant or Purchafcr in whofe Timfe 
the Rent fued for incurred, becaufe 
this Remedy beingigif en by the St^tite, 
.; ., '^^^-- the-iMetHpd prefcribed by the Statute 
jnQft be curved. fin i^i 

i Mod. 4,5. lu an Avowry for a Hcriot^.itbe 
Avowant as Bailiff to J. S. * 6ene 

« ' Widl makes Coiwfante if die Taiymgof 

% in tl^ J^^-afbrelki^. 



.1* 
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rum in pra^diSfo Loco, vrithout faying 
^^empKe f»9^ iSc and yet b^l^ good, 
beeaufe the acknowledging the Caption « 

aftifet fortb to tfac Declarattoo, adnxits 
it/ta JDeat thft Time kid tbecp^. 

r rif two Tenants in 'Gornmoo cKftrain Wt. Sca.jif. 
for^Rcnt, thcyi.muft makftJbyjcral A-b^'^*'' *9^ 
dowries, bec^ufejthey. claim /the Rent jdoEliz.530. 
aiid/Reveriion b)!i;di&rent Tklesv ^nd 
therefore: qauft^JcircmUy iet thtsm forth 
in- dlftincSt Avovfrrics. " . ,. 



:: H two Ber(bmi.di%atn) ap: Ox» of 5 Co. 19. a. 
ttn?<Horfe» .and istifc obliged ta .make 3^' ^* 
i^ffiorcot AvaMks, both A^oym^i moA , 
i^ei ;.becaiife if both fliouldrdieiv. 
GMiife.4o have Return, th£ Court Qould 
niotgive JtidgOKint for both, and; there- 
for^.i)ei£fa^r eaniiave it. i 

In^ an Avowry for Heriota^ you om^ Hutton 4, 
not avow for a Jleriot generally, but§5;J^|^ 
you mufl: avow for the bed Bead or 
the two bed Beafta of the Tomnt, as ' 
fhe Cafe is, for otherwife the Plaintiff 
would, be oufted of his Replicatioa 
^hat the Tenants left no Beitfls. 

> . ' ■■ r '. i '" i ' ' ' ;: ■■ 

f At the Time when, tit. ? ■. 4 - 
J :: JI. Of 
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II. Of the federal iniiaatQ Avowries, 

Tho' tiie Avowant majr now by thft 
Statute avovr- as in Latids holden iof^ 
him and within bis Fee and Seignioiy» ^ 
yet it 19 provided by die (aid Adc^ that ' 
the Plaintifls and De&ndltnts in.Wria 
of Replevin and iecond Dtlivernocer 
iintli ht«e like Pleas and like Ajdfduf- 
isrfc in ali (mh Avcwnes^ Oom^mee^ 
find Juftifications, as they Isnigbt bavo 
had before^ and as tho' tfafc faid Avowry, 
Con*6iKie^ or JuftiftoBydon li«} bi^m 
made^a6*r<hi( dkie^derof AeOxflN 
' mon Lawi ^P^ete of Difeiaimei oi^. 
tteefted.) For tfais ^Reaibdy' iaad h^ 
Mttfe the I>>rd is A^ ieft t» faia A^oiii^ 
ry accoi#ng< to tin CMnwion hm^ ^ 
will be nece£&ry stQ 4»nfid«r diie (omA 
Anfwem; and Pieas that at .CommoO' 
Law <IS)%M 1)«N bte^: imdc feo tfaii 
Aw¥W^t aw^ heieiij^ i .. 

I. Of the pifipiaufief, - 






' . . ■ . . ' . . I .I -Ul 



♦ Opt '«( his Fn. , •.. . 3i"-'.. >i -, 
• 3' l^ 
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|. In what Cafes t|)e Tenure was • 
jbraver£iUe. * 

' 4. In what <!!afe6 dip Sdfin of l|ic 
Sernces v^ ttaypr&ble. 

*T. Of the Difclaimer, 

Ahd here it Is to be obfenred^ thatlut.Eat.ss4; 
^■HamiXl^tk Law the Avowry was a^ Ji^pi^ 
W$yS upon fom^ ceftaln Perfon, qpd if ^33. 
fuch Pcrfon claimed' or pittended w^Ce.lit.iouti 
Rirfit t<j;tbe Tenaincy,. he might hav«*^'** 
(fiiclaimt^. By (ttdti Diidaimer he 
denied to ^okl the Tenancy (^ the 
tMid'tt alt; It Was ia lE^nundation of . ^ 
his- H^^ and l^c^lty,; and th^t he 
would lloTnord of the jW)rd upon any 
tVtmVr ati);} tHefeibre the Cord, on 
fuch Di0aiiner vvas in titled tp the His^ 
iHtQ^oh t>f Ihe Lap(i itfelf, wbidv jwm 
pii^n^flyglyen for the Services avowee 
for, ahOii order to bring bac^ the 
LadtJ iifillf, th^ Lord had a Writ pf 
Higtit fe^ihg forth the Ptoceedings. 4» 
the k^^te^/ knd fu(;h Dtfcl^Xterf 
and fcicht* "^e njay ifc the Reafofi why 
tbere^; cbMcl' he no DijclMmer to .any 
]^yo^ry on the Statute of H. 8. be- 

caufc 
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caule the Avowry pn the A£t is not on 
^y.Perfpn ccrisrin, but on Lands xkh- 
in the Lord's Fee and Seigniory, an4 
therefore whoever takes up the Defence 
tp fuch Avowry tnuft t^e only, a Perfon 
concerned in the Tenancy,^ beqattfe if 
an entirje Stranger ihould take up the 
Defence, and he allowed to difcUdm, 
the Lord could not have Return of his 
Diftrefs, but muft , take, his Writ of 
' ' ' .'Right for the Lands theinjfelvwjan^. 
.: : . -r'in^the Profopution ©f that Writ he 
. ; .'.could not prevail, becaufe the t^htful 
• ^TTenant would/appear to baf ,iugn, and 
fo. the Lcird fc^rditepgointed bq^Waya. 

p^. P!ac. But a Difclaioier cnijnot be/vjh^re ^ 
»3«» ^3^- Man kvies a fine of a Seigpioryj a.p4 
the Conufee bnngs a per qii^. Sefvitin 
to have the Attornment of tb? Tpr 
nanti becaufe the LorcJ will rq? fc|e en- 
> titled to the Services, or tO;lh{*La^d 
itfelf in Cafe of a Difclaipier^„nntil he 
hath Pofleffion of fuph Servic^.fey At- 
tornment \ and therefore the TJepant io 
the (^u^ Servkia (hall not (llfclain)^ 
becaufe the Lord upon fuch l^jiblaiqief 
caj)not have a Right to the La^nd itfelf v 
but whenever the Lord is in Po^^flioqi 
ot^ th? Seigniory, and purfues^ l^s flight 

.1. ' ' f^f 



v.^ 
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for the Services by Replevin, p^Jfavitj 
or the like, there the Tenant may dis- 
claim, becaufc the Lord on foch Dif- 
claimer (hall have the Land itfelf, 
which was originaHy given for fach 
Services. 

But here it is to be noted, that theDoa.PIa^ 
Tenant muft be a Pcrfon capable of* 3*' 
the Aft of Difclaimer, becaufe if he 
be an fnfant, Aich Difclaimer (hall not 
ttern to his Prejudice by Reafon of his 
' Indifcfetion. 

So where the Tenant is fcifed ofDoa^nie; 
the Lands in Right of another, in or- *3^ '5**- 
dcr to preferve fuch Right 3 and there- 
fore the Difdainficr of the Abbot {hall 
not hurt the Church, nor of the Huf- 
bind the Wife, becaufe they are in- 
trufted by Law to defend the Right of 
th« Tenancy, and not to dcfltoy it* 

If there be a Lofd, Mefnc and Te- Doa. Pkc 
nant, and the Mefne difclaim the Right *33« 
of the Meihdity, the Mefnaky is ex- 
tkid; and the Tendnt holds of the 
foperior Loi^ as the Mefne held over; 
fi»r here by (iich Drfclaimer the Lord 
ounnot have PtolfefBon of the Land, 

becaufe 
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becflnfe the Tcoam> Intersft therein \sf 
the Difctaimer of Mother catindt he 
hmti hut the Lord covfm nenrer th^ 
Teninojr by fiich Dtfclattxier, beciuft 
if the Tenant dies wkhoat Heirft^ the 
Efcheat of the Lands is immcd\aitfi\f tp 
the Lord and not to the Mefne. 

t)0a,?ki* In a Formdmi which the Statute 

Co?Lit.362.a. ^^ Z>w/i hath giv« CO tecovtfr the 

' Landd and not Damages^ if the Tenant 

difolaim^ the Etemandant (hatt recoMf 

the Land itfelf loimediately ^ biit iii dfi 

Affife'and Writ of Entry^ where the 

^ \ . Detnandant ieeks Daim^es a^ well as 

^ the Land^ it is nd! enough fof the Te* 

nant to difdaim, becj^ufe then every 

Dileifor, when the AaiOA it btooght 

agaibft hioii would difclaimi in Oi^f 

to fcreen laim&lf froni {^dBnagps ; bof 

the Dooian^aAtt notwithftand^g Ibch 

Difclaindier, ipay aver that he wM Titff 

nant of the Land in order to have his 

Damages. 

J>oa.Phc* )f:^Pf)dM>rbeb|ou^t(igiitft 
>33- j4h4 one difdakn^ the litrhQle Fr^t)J&* 

tGf^«Qae(|t ve(bs jfi ihe other; but if 
foe pleads N<M^t9niiitt|r the Whok 
d^ft iot.^ft in^tte^^hflTx^ibectiuie tho^ 
/ . the 



V 
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thc;oibef be not t^k^ ^f Ommt y«t ^ 
Kight may rccoain ia him, and his 
pl^ding that he doth not hold the 
Landsi dothnot veil the Right in anp- 
tfaer. 

If one difciatms, and the other pleads Dofi- Fbc: 
Non-tcnurc, the Deniandant naay en- **** 
ttr into the Whole, bccaufq by the 
Difclaimer of one, the Tenancy (hill 
not yeft in the other that, bath no Sdfiix 
aqi^ainiji: his own Pka of Nonrtenwr^, 
.^d. therefore the DemandaiVt'& jRi^t 
of Entry ii open, to him. 

If aPnrctof be brought agakift two, J^- "«« 
and one mities De&ult afbr Dcftolt, '^' 
and the other difclamis, the Domaodant 
^11 recover tbi Whole, h6ta«fe the 
pefanlt bam me and the Difcl^mcr fiio 

o^ec 

« 

2, Of the Plea «£ * flbr* <fe >» Ftr* 
As the Tenant nuy difckim, fo he R«ft.B«.s66; 

Flea. 



aMa 



• Out of bis F«e, 
f Outof ]iisFee» 
.3 Plea 
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FItfa d^f^ Ddt aoiount to a DifcldioM^r^i 
» for if they flioaW caoftruerfjePlpa^^ 
* ^AT^r/j Feodum to amount . to a Dif- 
ckim^ in^^ll Gafes^tben tlK>fe Tenai)t9 
that -wiEfrc Bouodarks of Manors woul^,. 
be exceedingly harraflfed by the neigh- .. 
boorJDg Lord^j and therefore as the 
Tenasat might difclaim^ which i«., art,; 
entire Reotmciation to hcdd of< the.^ 
Lord, and whereby the Tenant d^-^. 
claims to pay thofe Scrvices^* a& the Price . 
of the Land itfcjf, fo he may plead. 
*' Horsde fm Fee^ which is takings 
^ upon; him the ^tate of the Laf^^ and 
, acknowledging to hold by fuch Scr-. 

vices if he be within the Scigjiiory of 
'\ the Lord ; for in this Plea he doth not 
renounce ^the Services (for that is th^i. 
Plea of Difclalmer), but he takes op^^ 
th^ Land under ^ the Services thevLordi 
demands of him, and owns tnerxi aft 
the Price of the tand in Cafe the Lord, 
be entitled to fuch Services i andi tl^ere-?^ 
fore the Tenant , may pl^d -f- ^xfra^ 
Feodum as >^eU as, difclikim in Rjsplp^in, , 
bec^ufe he iOiay 0ie w that he is $vilUo&. 



♦ Out of his Fee. - -^ . ^ ^ 

+ Out of his Fee. 

: to 
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ta hold by fhch Sfcrvkes in Cafe thfc 
Lord b^ entitled thereunto. 

If the Lord brings a^Writ of Mcrt^ Doa. Pbc; 
daum^Jlcr for his SdrvkSeS, the Tenant**^' 
ckoBot pltad * Hon de fott Fee^ be-' 
caufe there the Lord makes Title in 
his Wri<, and the Tenant muft anfwer 
.to the Title fet out in the Writ, and 
therefore he cannot plead generally out 
of bis Fee, fbr tbat doth not anfwer 
the Title in the Writ, but be nmfl; 
jjcad that the Plaintiff's Anccftor did 
not die feifed, which g6p9 to the Title 
'in theWjrit. • ; , 

If the i Lord in Replevin do not Doft. Pi«t; 

avoiv ppon his: very Tenafat but uponla ^co.Vo^K 

Stxapger; fuiih Strangfer when he comes 

* in may plead that, ht hirtfeJf is * extra 

Feodum ; for having never* held of the 

.Lord, the Lord cannot maintain his 

^Avowry, for the Lord cannot fay that 

. te hdd ot him, if the Tenant never 

. was in his Homage, this Pica of * flirr 

^de Jon Fee is the only Pleft>that a mere 



♦ Out of hn Fee' 

P • Stranger 



Hid Th^lAW pf Rep m:^$^t^ 

, Strtoger; to (he tUMowtfy^ J^iaif 
Party hy * Aid Wfaiftf^mf fllAi.# 
Abatem^t of the Avibwry* > j&V 

Co. lit i6t. Bat to «x|^ this A^^ lll^f dH^ 
910ft confi^r t)ie ,«|gi0nt ^MW^QTo^ 
the Lord ckpoa VSO^m compiMf^B 
ifld pa f«ch Pi&ySn. tU |M«ij^r M 
^o( becoftie'T«liai» t^ the hof'^^s^ 
tven if the Lofd luid <9«R|[ie^illDMtf 
biai)ib ««to piAireiit the Pii^)60 %|p 
. ixma^Iiiig (he t>of4 t(> a«QW^9a |^^ 
«h(/ by itttc^ Apc^ptwMiv oi^ Kei^l .^ 
DUfetiiw «ra» Ikopfifd'td % I19 ^MfHiffft 
fak Ttefiaot, fod the Lofd'.^^fMiff' 
him «M»alfo efioppcfjd fiffxa i»]^$^ 
iMf vnti pot ^ Lords fo'tbib H^^ 
DifS^iiree died mtfacsM HcH file ^^ 
Mold ft«t cater into the Xrndlfffi- \^ 
ik% «k«^y by bis own i)Mi«i^iM!|H#f 
^e ItMt admhtfed. thft toiai to b» ^1 
of »notbtF$ but hi^vfeen^die Lc^iMld 
Di^^ ^ietv-iMts n^ Eflopp«i:# ^^^ 
bcffiwib <he Di^eiiiii^ being » W^$^- 
Ad, if.^L9td did.ooMiwiib.^iirb 
Pifii»for» that &mW he fu^ Piii^idiw 
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SO 



F 
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tkMtk fiUSafiat fdr the Lcusd to ob<- 
tfn itnn Amoii fiom ibdai Mnlbn^ 
cad wfadB tlM Biftiibe c9BM to take 
Mfcffidn tndr jBift la fab fieaft^ the 
ii^^wodd diftttia tbe fi^b of the 
Di£iree» aDdafdnr eh >^ Di&tfor 
fix the Rciit* that lie ^ aceeptcfl 
ifieainr^faia i aotr ^ fi><& Aybwry df 
Ae'Uariit tna kd^ofgeKm VkA fot 

-mm cit ef'tW ^ of the Lord, bh 

Mtml» chv Ateeffiance «f 'ftdk Rents 

^lid^tfrvicdi from tUe iMiiibr breo^ 

^irtttiivitUa^LerdrspQe} end thire<> 

'|Qte> tlM' B^i^ee was compeHed to 

Uleir As %aiid Matfft/thftr!te wins 

^^Hxffibtmt «tb HifrLttdi tfaat he lud 9CW. «i. 4 

fbd ilie Sertiies- (or teddalMd dMBi) 

iliBt #«« da^ tad that thr Sil>nl onght 

' to avow on Um, wluch was ib Abatt^ 

■ vtebt of ibe Lordfa Avmny, liecaafe 

«^ dcftf«yed diak ATaitfrjr upon bis 

<^^fieail6 ftr the S^rvtcos whkh the Lord 

^•liad««eQepied froat the t>iAeUbr<,' a&d 

~ ««in{)eUed the Leiti to- aK>w the Gap* 

Jdott of his Beafts for the Tenure that 

was really ^ue from the Difleifee to 

t|ie Lord ; but as an Indoeemcnt to 

F « Shis 



tti The^Law of 'Re ?xbVjn u 

this his was ob%edto (hew ^Ktt flilr 
Rent was tenderoi, or not in Arreiff^" 
that the Injury might appear on At 
Lofd's 81^, and t&t he did not '«o 
ccpt of anotiwr for want of Paymeni 
from hifai; and as the DifiHftie* night 
have entered himfitAf and pi^t m HSk 
Beafts, fa he might have let to aitother 
who might Ukewife tnic in his'Bes^^ 
knd then if the Lord had avowed -iip6& 
the Kffdfor, fudi Lei^ might hatfc 
4hewh that there was"^ a vepy Tenant, 
the DifTdfee who had paid or tendered 
the Rent to the Lord, and bad -nittde 
a Leafe to him who j^nt in His Beciih 
which were diilrdned ; for the'Lefieef^ 
who kept Po^ffioa for tlx EMdeifee, 
had the fame Privilege that the Bi§- 
fdfee'hin^elf had to plead this ^)eclld 
Matter, ' hecauie he (hould not be liaUe 
to the Servkres unjnitiy accepted frofb 
fuch Difleifor, and he had a Right 
to pray in Aid of fuch Diifeifee, Vtnat 
the DiiTeifee who had the Title Deeds 
iof the Land might be brought in to 
make btit his Right, oi^ if he fail, that 
the Leffcc might have the Writ * de 



t Tq quitt his PJWap. ' 

PUgiis 



. . jSO:it is i^ tbf y^ l^itnant in Po0ef* 9 Go. ao. 
fygk ms^e $1 iMk tq uf» for years> and 
tl^ JU)f4. I^<# ^^#^0^-4 and .ayawe4 
VpoDs 9 mcxc^tTBfifpty^. ip^t upon 
$pfi(^ Matter hwf praye4' \n 4i4 ^ 
^f^; Lei&r, ^and h% tdbat^ IVkan^ have 
fc^Wgbt him ixv^o i^fend the Tei^ancy 
jffQpi : fla^ DijQir^ of r the Loik)^' by 
."QfUP^UiQg Uie Lofsd ta.ayow upQo the 
J|i4^r>| for A* being oply 9 Teroior 
^»0|BOt s^ead the P^yiqent <>f.t|:^e Rent 
and Services withoot his Leflor, whp 
U the very Tenant, and when thit Lef- 
Sox is broiight . iity . \fi the SefyJiCQS ate 
4m]iy done, tha|t :)sil^te& .the Lord^ 
i^vomyi if they arc not performed/ 
•#!» Lord (hail ^aye l^^torn 9f bis 
.pie^gps, bat di^q j(i. hatk Remedy 
.Qver againft his IaSox by Writ ^ dfi 

[ But if the Difleifw had difed feifed, Co.Liti68A. 
a^fl the Lord bad accepted Rent from 
^ii&iv oithc^D^ who came in 
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t To cjuict the Pledges, ^ 

Pa H 



9CV0W OQ fuch Heir, and the ^trjfW 
the Difreifee, or the Right of Mffiitt 
in his Beafts, er dMOlig ^'Uls^ 
Dairts, wa^ taken away^ «nid theil Ifeli 
Dilll^ftb wtu -tmit^^TitiMtrfiik 
eooM he cofx»d the ixjrd «a iM«r 
l^n'faita Wlie^^vered^ fllljbl 
. }h ^e reiff AeSbrir' ^y -LoMP 04^ 
%^,ltie Feo^>6f <fte OScilbi-'^il'iil 
3am«s Cbndidoti '#itli'^ H^sn^ 
^, of tftis/ in^le^ 'il "IM; ^h -^agflkll 
Titti68; %heii >a ^edlFnent' #i8''<'fiMil^ 
ttxiitd- Ho tf^^m SiaW^ tM '^irdllfc^ 
0efceritv '•■ ''•'•-^ " ••■ --J-yi:; 

•••.-■ ". >:' w *!!.♦*..•!.••■ r V.;-. rub-i 

Whten thf^' £br^^ ^vdHH 4ip6ii<% 
<^ai%er, anil «t)eei^ tM<96^''^s^ 

1bor -Leflbe of thiti'^er^lremWiti IMh 
"Strahlbr din^'t>lejid ne#iin^ 1>ut "^Mri 
V^ )g/t l^f^'fKcattife hehafb'«iMiili|ilb 
4o vrith the Rigbt ^f ^QMii/ #ic»><ike 
Avowry 18 not on the very Tehattt j 
hcrt -futb 'titi)i%tr<miiy4Uth0^'4iria* 
'«af by the Pitt of « mrs'Sjht^f^, 
hecmfe the Lcff() hfttb not lhe#A jttft 



i^»^ 



Caufe 



'Vl 



mmm '^^kSefyUm m due /Sbgqa thp 

v!„A|i() -.this is ivlicn, tb»'Ten«9t ,4fini)9Cb.33»ss»^ 
4mf «i»«M7 mkhdravi bimislf OHt ^ofg|^'* 
^H9tm9Bto£4ti^h»^, l»t j(M vqt cta.Eia.799. 
fMknil^le iNlB tot /oCSecitKef m 1^ 

4imai £x Fealty» lUm; ji^d ^viiiltijlf 

-jGsrvion iwdie isaUy iitit FoUy ^lyl 
,ibeBr,.<be Tadmx la Suzb Ofe /ni^ 
i^tniiprjfe dwi.Tcon»» dMt .ii» ^ht mfiy 
i^aamait^'^ati. iiA faokls bf JPtaU^. ^ 
t#niC ib<l4».ia the Jlcat jibii. tbcctiis 

t-*'nwun4<#tlM4ii .* »l(^ be^ ibat.Abe 
-C«aB0c^/fBtt4wld.by.Feidt]r, 'f^tii aod 
4/6a^>4if Owiri, r^ mde &. Jkrma jfenr- 
4i&d,i(Se^ and. in thii-Care tbo'.tbe 
! AiA>p^*ji8d bc«a.>do|y ^ Rent hwstfc^ 
sj^ if <fae T4oaQB. nos tntvtried Jbe 



t Xn tbe Mwner sai T^xofm^ffn^^ w 

P 4 'found 



9i6^ The Lawx^f^'EPUiTitfrsi' 

foun(} againft the Lord, he'diiiU tsx^ 
have Retarn^ becaufe the Poiot iti Wsak 
k fonod againft him$ the Rei^ltii 
l^ec^ufe the Teoufe i^ the Lord's Tttld^ 
aad the Lord muft (kt forth his Titb 
» it ftallf js^ wd thercibmif tl be bjr 
Knights Service, he muft fet forth hyi 
kiiights Service; if it be bylFj^Vf 
only, he muft fet it fortb f<^^ if it te 
by Fealty and B^nt, h^ ma& fet forldii 
in that Manner) and if the Lord faik 
in making outc the Title .he hath ;fct 
^^rtb^ there J6 an End of ihe liOrd^s 
^Avowr^i becaufe he dtth jiot pCQM 
Che T^^ -he hath alUdgsd/s/biit.^ tlic 
Lord iets out a Title by rbs./Rent, 
th<^ Tenant cannot iay that he hoUb 
by 5' A ♦ tfi^^ i6^^:that hehoUs.l^ 
lo/. becaufe the TramS holda hy^ 
' Rent-Service^ whethoii oK^ire ;or Jb^ 
aAd the S(uantum of the Rent doth iK>t 
alter the Nature of the Service, wl^* 
ther it be lefs or morejand after the 
Statute of %w Emptores the Services 
were fubdi^de^i but the Tenure *rer 
mained the fames and therrfare-/it 
would have been a dangerous Thing 
"after the Statute, when the Services 
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Tie Law of RiPtEtiNS? iij 

imt Xabdividcd' and appbrtiohed bf 
die Alienation of tiie Tenant, to have 
^fSsmi the 'Tenant to*ha^e traverfed 
the Qnantiiy of the Services wlueh 
DPere motto or kfs aifcording to his 
SksBitc ct the Laqd ; ixA ihey 'allowed 
him to traverfe tbii' Sdfin, as is /aid 
*hefea£ter^ becaufe ,the Lord coold.ntyt 
ifCGOver noiOTe bf h)m in Replevin diaa 
nlAiet^demces of which he. was feifed; : 

' : But the :i;^o!e Teanne^ M Hoi tra- 9 Co. «••• 
verfabler as in the aTotielmd Cafe, the '^"* 
cTcmuit cannot plead iliat-jhe holds this ^' 
Tenancy of a Strang by ffoch Service!, 
^ Mi^^y ioif. that he holds them of tf)e 
I Avowant^ /becaufe by fach Plea* ^ 
: Tenant' withdrawn .himfdf entirely 
from thd HoiAtge of^the LcH'd/and 
whore i he does that, hie 'proper Plea is . 
. a Dijchimir or f H^ ^Jm Pee. 



. 7 



4/ Whtre the Scifin is traverfable/ 

And this is where the Tenant doih9Co. 33. 
not only take the E^Htii of the^ Land 



♦ Without that: 

t Out ol to Fc^t : • ' ' ' 

•pon 



igraoi ^«ri«b . tin liM^ 9i»i^ ^ ^ 

<^rtioa of DiftE«(ii, ^ aSp^f^MHi 
«wvecfe, iqciu Smfin, «nd iibtathf waA 

for the Tenant m iH9iCl(<ih.rams9^ 

ffanskr %Hlftifai Ibet »4m«g«i f^iC ^ 

4waafeiiiitlvl^4to4ai|^ %M&9f {Jtse- 

^«lltaiMd iyf^CoadWfiitfit Mcm^lfm^ 

upon } km If ]<iKifcL<#eifiiifi«fr.i|^ ^4^. 
-Rent liad.beQil »l)lsiiQ(d,b]irtt^iw)ii9P- 

hot .<rafet£8>ibd»i6«fii}>;«^ 4|roi^ ^ 
" ' .> PyfiBsnt of fiich eofoflchcd Rent in 

■:.'^- cannot -tttrerfe j^ttfc TcnOre ifet? #c 

'"'" '''•• ■-' ■ -'•'■'■■■-■> ■ -V. -T -^^ bfr:j 

^'4» JTormer 



tiiHt USSie i«iBft te Mguitft Urn, Ita'Re^ 
jpfi fn6\^fe wpfMwt tnc'Lcravoi 110 
iekaaXfy toM bf fit TohuiMiy ¥tiy^ 
tfMfot, and ikereAte-^irlMftc tfafrifio^* 
lUte is iiviMlkef Ifae fioMt' » feiUo^. 
Mt, k'hioft %b «geintft'(lleTcinBt 111 

' BMCIlleintaflAit Wgy tmiid 'fiicfa '•ni 
iMJMted R«Ht by fi^ ife^ 4;fxr/, bU 
IUvSb tba» Is 11 Writ if JRighf iiAmM 
the mere KIgbt ta lbd» ^rttort tm^ 
be controverted, «iid confequently tEie 
Biei^ ' SdHn- of' fbe 9ehrke» tvil ^ct - it to (» 

Jj^fitHy rcfovwdi for -«i4ic» 'tlie^faBift 
Right-tt t^ flent it in Qaeftion, diere 
ISh tef'too iUiiait to-ctai(iePtise To- 
^iittt ib'fMy: ^j(t iot evier, Mch He 
WMe-^li&rMtlio* vokniitHiy in bis own 
>Wi«n| 1 ^ it^ in « Of tfVRT -tn-OBf^ 
'%|^ ws uOtw^'becadw nwofcff^^-Riralt 
'^TO' tli6 Sfcii^tts IS" conttOvtrted 'in *k.' 

'^ tff "^ l^omt iftfte«9' of (tang ia 90^^34. a. 
Ifepllrtin f c* i^cOifticft'tiken-bjrtlie *Jj*' "** ' 
^liOrd for dio^ «ncroad»d Services'* 
'iirings «ji'AStioo-^Ti«<(Ml8-agnnI{ tlie 
'iiord, there the Seifia' Ihall mt «on» 

clade 



.'IS 



Writ of Refcous bxoo^t^ }^ ^hc 1^ 
jbecaufe if the Lord l]^th really ;na 
Bi^t IQ the €n<;Fpacb^d Seryicps, the 
Lord i$ piui^ble as ^ T^ efpafler %. 
laHipg tho^.Xenayt'^ fieaifey and iwh(Nf 
|bere is. qo j}|ft Caufe of Cap^i^n* t^ 
Tenant may refcue^ an4 if thfr lic|^ 
bring a Writ of Befcous\ the tnerf 
Eight to the Servio^ wfll cojp^^in 
Queftion » and if that appear againft 
the l^rdj the Tefiaq^ Vth a Hight tq 
feicue th^ Seafts diiSkraine^. t ^.. , u ^ 



>«• 



^Co.si^i- But even.theTrAVf^fe of,the S#ii 
in (he AyoiiirryJsto beonde^od wit|| 

thefe Rcftci^ons. i . • ^ .u;^ 

IWLiPhc^ ^F?^:!^ The Jfliie hi TFaiJ may frar 

S^^* yerfe tbf Seifin of ^viqe^vPf the iffg^ 

Nature; i|^a' t^e Lprd bfd obtaiofijl 

ipcb Seidn by theu folunt^iy PaypM^ 

^{ the Dpnee in T^U beopufe ^ 

Don^ during ^e.Qontinp^nce of ijitk 

Intail cannot charge or incumber the 

». ^ liands int^iled fp jas^to bind or al^ 

_ . theliTuei and fcMr. the %Qe Rca^cw t^ 

- SucceiTor of a BKhoo or Prior (hall 

travcrfe the Seifin-^ot the encroachedl 



<7iteijaw: of Kspi^EvrNW 2a4 

Sdnt'^en'by^tHe vokratary IPaymefitr 
of thkk Predeceflbrs. 

2. 80 the very Tenant (hall traverfcoCo. 34.1:. 
facb Scifin if lie hath a Deed to Oiew ^ ««^ 
!y^' which the Services were- rcfcrvcd, ^*- * • \ j^ 
for the Deed deflroys that Title which \i - .^ » 
the Seifih • of the Services gave the 
Lord, if thefe Services appoir not td 
hive originally been refervcd, * 

'^' 3. The Seifin of Services by' Ini 9 CJ^k j*. K 
croachment is not material where tfaeri 
is no Tenure, becaufe where there is no 
Tenure the^TeiAfit may plead ♦ Hors 
4e Jbn Fee, and fo difcnarge himfdf 
from all Services. 

- 4*' If the Seifin was not within theg^o. J4**l 
Statute of Limitations, the Tenant may 
{>lead the Statute' to defeat the Scifin of 
:ihe Lord belbte the Statute of Limita- 
%kin, for this is a Statute Bar to quiet 
IMtensPoffirfliohsagamft dale Demands; 
%llt the Tenant in fuch Hea muft ac- 
knowledge the Tenure to give thfe 
^L6ri a Writ of Cuftoms and Services, 



Out of his Fte, 

which 



li^lWi tang «tf Aaita 4f iiF*1i||Ml 
tJiUac, hath lonpr 'Kate dt t Mliil 
tita allo«red t» it tfiHi « poOite 

' : . .■'.,.■ :• • ' '•■••.''<•< i 

IWL Pbe; j^ la Avovntt.l^e TcMiU H^m^ 

^ '^ nUjr^ bocvtfe this smoqpts <o;^!i^ 
ffptfe .ol\tbe Te&ore, fiociir if a ift* 
bad never hem ^(cd. pf ao^immipqii^ 
* rial Service, he can have no R^t to 
hi tad 'w({aih.9^ .<SM^ the IVaure 
ouc^t to haive be^ tttkntfed, whi^ 
ftands cfmkM in {lu8.<Plea, ^loe hfi 
haA »ot ttavecled f ^iw^ <«» ^WHtJiPi 

909.25.a. 6. The Seifin is not truverAhle \m 

only of Stmoa (or vriuch die Avowry 

. . igMttadoj ekcoptftSksifin hc^Mgetf of 

Sctrkw of 'ft l^her Natiue, whilh i4> 
cliKb Aofe in the Avowry i «t if ^ 
Twm be hy Haom^ Fealty, R^t, 
ooda PoQvd <»f Pepper* and the Im 
aUedges 8 Sdfin of aU, and avowi oiily 
lor &e P0imd ol Peppcr» liftmxim 
£amiot icucdft tho-Seifia^ 4beJUaff, 
becanfir it is not okttBtial ^«HsRbcf 'ibtr 

. ■ " ' . ' ■ ■ _ ' ' :"■ ' J ". — ■ '■ L. ' - ' I ' 

. fuNewrCnftdofSemcM. ■ 4 > 

t TfattbedidaeclHld^i , - •». O v:4i 

i i. ; I Lord 



jH^lc jpot .h».:9eBUMid for ^ jhani 
ff.^^^H^4 but <if the Towm bt ly 
Hoooge, ETcuage and Ktat, mk Itt 
«Uedbes Stifio of tSi, and afovri ftt 

KfilM9» fot nmrieiitUe 8itt» of thfe * 



■rulVi ef'liK jodglneBtiii 

the Sheriff, tbe Beafis diftraioed aie 
A^^l^f. ttUUDfA tQ ^ P{«|(]lifl^. Jb 
^t ^ hHh ch« P«^¥e^td» fffid Uie of 
•ihf.Cnttift pending tbe Sak, and conr 
^fq^ontljr iir the PlUntSf in RegAnlii 

paiiwn»> iKid thare£»e tbeiSMr^ ll, 
(• gusiibt Plalpdff, reetiptrtg mfi* 

;>i *J}Dfi ;«b« .t)4Mitt(F> ftpold. mom itgddft 

tite Defendant hii t)»XD»g» hy Occafion <tf the 
-fmniffis, but lieaufii ir 1» uulaioWif WlUf ^^ 
au» the ztas^uAjfirnVhiAiSS) ]h» fitttmed 
bjrUc^ifioagrtlicnfadifift . .^^ 



p^ Tie Law :af^]ii^wB.f id^' 

frad. (the Plaintiff) fi^imit occafionf 

2d Book of prmnjPi ft Writ of^Eaquky ii a^S^d- 

Jad|iii.203. 0(} to enquire 9 qua^'Damna fkaij 

(the JPlainciff) fufiinuit tarn .^capaA 

' ptaniip^ quam pih Mifis. &. . Cujiagm 

Juisi f!er ipjim.circa \fs&w» fiiam 4n 

§»€ parte ^^^ihr And oa^thc Reti 

totn.jDf. this inqtiifitioit the PiaiatiflT 

bath, final Judgoieiit, •f- ^^ rea^errt 

CudL 362. verfiis frafatum (the Defendant) DamM 

l^^^^^ pa prfd. ad ter Inquifitionem 

0^.jS!^lj^.pr»d. in forma pirad. cmpirta\ nee 

% mn <?iV&f» (the Plaintiff)^ 

S requiJUumem juam fra Mifis fS Cufia^ 

giis fuis prad. per Curtain bic de wr^ 

tremento ddjudicata^ qua quidem Damna 

in Mo Je attingunt ad ^ pradi 

(the Defendant} in Mifericordia. 



^ To inquil« irhat Damage the afon^ (the 
Plaintiff) fuflaiiied» as well by Ocpfion oF die 
Pr«Dufici» as .for his Cofts and Charges h; hua 
about his Suit in this Behalf expended. 

t Xbat he recQver agpdnft the aibreiaid {die 
Dcfend^nQ \i^ Damage afoiefaid to. fagr 

the In^uifition aforefaid 10 Form aforefaid found ; 
and mprebver to the feme (the Plaintiff) 

at his Requeft, for hb Cdfl^ and Charges. afor«- 
faid by the Coulrt here oT Ihcreafe adjud^y 
which Damages in the Whole amount to 
ai)<t the aforefeid (the Pefendant/ in Mercy. 

' . \ ' This 



ThelawdP'&xPLBtmss; itx^ 

^ ' ' '' ' • . • ' ' ' • • ' • . ■ " ■ 

'.'Tkia Writ of Etteiiry ma& be luv* 
dsrftood i0 ifliic vntre the Pkintiflr 
iMtth ^^idgment on a Debmrrer^ &C0 
and. not on a Vbdift } tiat if thff^e be 
a Veidia ibr the Plaintiff^ the Joiy on 
ibAt Verdidt ai^rtama the Daimgea 
kfaat the Plaintiff hath (hftained by^the 
nv^a Caption ind Detention, and alfo 
tbeCofts of Suit; and then there is n6 
Oocafion for a Writ of Enquiry ; but 
the Jod^neot v^^quad the rlaiottff 
rtcufleret "otrjus the Defendant DamiM 
pradiita per Juratores pradilSos in 
firnui pr€tdi&a dffeffa^ nee mn 
fn Mifis^^ &c. de . Increments ddjudi\ 
tata, ^c. zni the Defendant in Mife^ 
ricordia; 

On the other Hand if the Judgment Co. Ent 572; 
be for ^.A?ovrant 00 Demarrer, ^a Book of 



; . ♦ ^at ^ IlaifititTiMover iQ;diift the De- 
H^ndant the Damslges afoitftid \n the Jurors 
albreiaid in Form afo^t&id aSHftd; aiid more- 
^vei* for CoftS) fSc. of Incitafe ad« 

^dged, &^« and the Ikftndant in Mercy» 

.a that 



^6 The^.tmotS^%f±£iiKik^ ^ 

^ , », # ' 1 * - , V ..4. I . ^ ■*♦ ' *^-- T#*.. fc.-. -v*i* — 

then the Eqtry is> * ^fmd the Piwntif 

riorup -pKOid'. ^iine»4* Mi, ir^^^\ % 
perpetuumy ^l^qu^ftier^ ^\*'Fl€4 (^n^ 
Jlare faciat %iCy ^i. &r^wdrpra4. 
(the Defep^iftt| I^^ 
praemtff* ,recup0r^rfi Me^ty jfefi gui^ 

2d Book of * ' Bat if there ^. a VericfljSt ./oc ^ 

Judgm. 206/ ^yowant, tbe.'Jary in ,tfiat:Ycrdiiat 

^ afccrtains, the r^in^es^ aad theti ,tha^ 

needs nq .Writ <^ Bnquuy, butt the 

judgment is catered, ^ gmd (the Efe^^ 

iendant) ^^^^<y/ retor'num^ kvertorum 



\ •'J ^1S^ 4c ^aiii«r • tfdb - nc^ng ly ^ 

' Writ aforefiddy In2t.be in Mercy fiotr. his fidflr 

^Claimr 2iiid.4be aferefiud (tiM Dtfendanl) g^ 

henee witheu^ Day, tSt. and liave tiie Remrn 

vifaUf fer^e^, »aM4 « i*^. ViduH MUliiKiif^ C^. ' tM 
Sheriff SMkci |«|Mf| l^fi^ ««.: :m4 4^ t|e aifeitV 
iaid {the Jple^daittJ o^i^ i^^ recover his jOm 
ftiages imQqc^K)f|ji^^^ fcittb«aKi# 

jt'imn&nown. 

t That (the Defendant) have the Return of 
t^Ut^^ aforsfaid) ^' It is alfo confideredf 

that 



I 



^aB^hrum, 6f ^ Confiderattttn eji eti^ 
tifr qtod frdhii (jhe Defendant) rtcu^ 
perist virps prdf. (the Pbintjff) Dumnd 
Jia prdti. ^xpeir jAratbrts ft^^dJiri 
firma prod, aj^dy nee noH ^ 
iidi^ (the Defendant) ad requtfitHfieyii 
fuam frb MiJs&CaJhigus, (^d- ^ * 

f So that wberrtrd* the jiidgtifent is 2^ Book d^ 
given oti a Vcrdia either for PlaintifF^"^""^ ^"^^^ 
or Dc&ndanti tbat Verdict ai^aining 
the thmaga, there needs 60 Writ of 
Jinqoiry to tflue ; tot whei« the jadg^ 
i&ent is not founded on a Verdi3, but 
torf a pcnuirrer. or Non-prdf. of the 
Plaintiff, &c. there the Damages touft 
be nibertasoed hV a Jury on 4 Writ' of 
^quirjr,* bcctfa4 what Daoiages either 
Party bath feftained is a Matter pf 
l^&i tiid diereibrt tt> be -fettldd hf-z 
Jury, ^t 1/ both Pafttes ctofent diat 
the Court (hall fettle the Damages 



Ae /alM«6» (the Fhabtiff) hb DiqU^ Hdte^' 
fiOa, £r^. iiy tlw Jvhm afore&td iM FbrAi aftire^ 
^ afleflcd ; andh ni(>mhrar <o- tlifr faAie* (Atf 
Deficndant) ac his Rt^ueft for (SqQm and Chaige% 

•' Qj^a wittfottf 



U- - . *^ 



0sS The Law ofKEPLEViif^ 

♦ ^ without a Jury, ^cn the Entry \s 
t f^p^K ?^^ JnfiMf hie ad petifionem^ 
i^us (the Defendant) e i: affenfu prad. 
afae Piamtiff) it^(^ Damna iffius 
(the Defendant) occqfiwte pramijfay&c^ 
i^ra Mijas^ &c. and this Judgment is^ 
good ji/^ Conjenfus toltit Err or em. . , 

^ /As to tbc;JR^if^r»fl Habendo.. 

In all Cafes where the pe&ndanl in 
^.eplevin at^ows and hath Judgment, 
^ on fach Avowry he (hall, have R:eturfi^ 
of the Bcdls awwded, becaufe:ihG 
Atpwry aflows the Caption, but avoids 
the Injuftice thereof, by *lhey!rang be 
had goiod^Caufe of taking fuch biftrels» 
and cpnfequently if fuch Caufe, of Cap^ 
tion be approved of by the Courjt, they 
ipufi: in Janice cetura the Fledgp ta 
the Avc^WfgRt. 



* Whereupon the Jufticses hire on the Pcti- 
tiofi of the .faul (the D^dant) with ,tbe Affi»^; 
of the aforel^td j(the Pliintiif) afiefs ±^Pm^ 
<tf>4liB laid (the DefeiMfaMX) hy Qccafum of tk« 



And 

^ ■ 



." •' * •> " *• 

y: , i . • ^ .. : .. : . . •'-'.'.« t 

; And where the Defendant idftead of 
an Avowry pleads to the Writ of Re- 
plefin,\that is where he does nof^ftdonlbt 
^e Caption and^ avoid, the I0j9ftice>^0f 
it, but by Plea infifts that tbc^ Plaintiff 
ought not to have tKe Writ rf Re- 
plevtQ,,. whether be the Defendant (ook 
them or not; yet here the Defendant 
in feme Cafes fliall have Retarf» witli^ 
out any Avowry dr Cbnufance tnadci 
|nd in order to fettle this it willbe ^ 
'ticceffary to talce up a Diftin<^ipn al- 
ready obferved between Pleas that dif- 
affirm Property in the Plaintifi;* and 
Pleal^ that admit the Property in the 
Fiaintiff; as if- the Defendant in -the 
Replevin, pleads Property in the Beaih 
in hlmfdf or in a Stranger^ whether it 
be pleaded in Abatement of the Writ, Bro. Abr.tk. 
in Bar of the Aaioivor in Juftlficatlon, AvSsTpL^i. 
if the Defendant prevail in it he (hall. Vem/ 249. 
have Return without any Avowry,^ be- 
caufe if thefe Pleas 'be true they de^ 
ftroy tk\ Right of Complaint in the 
PIltintifF for the Ctption and &M»niu 
tion^ and cohfdpMfntly' if the PtiioitiF 
hath no Right to the Writ of Replevin ' 
und^r the prcfenf Form, nor under 
any other, he ought to have no Benefit 
Q^ 3 from 



$^^ Tito litm of tR;8 F.X41 V sii; 

from under hts linjoft Comid^iUc, an«l 

tbetefote Itbe Court milft zvhcrd BAfti^ 

tatk>ft of the Beaib t6 the pdcndaw^ 

4^ of whofe Po^ffioa tji^ wolf 

lakeh t^ die Bjefritmo* ^^ 

. • . . . - - ■ ■ ■• . -i. :~. 

But if the Defendjtnt pkads Pro* 

y fettf in th( Pkuataff, and 3^.$^. tho^ 

this Pfoft, abates the Writ under :tEe 

prc&nt ftofar y^ hf adMttif^ tb? 

jpropertf in thefhia^, it jhe^c iha 

the Pkintif ind J. S. faav« a R^ht «> 

a lUf^eviii Under anoiiifr Form, a|i4 

^D^ueotly the )>sfendaiit (InU not 

. / iuTeKetorn of the Plabitiff'^ BcaA^ 

unlefe he fliews fjood Gau& fe« fytix 

Retarn, and gvCfda llie>Injaftic8.of. die 

irft Caption pofQpUioc^ ' pf t|r th^ 

* 'PlsMitiff. 

ftp. aW ti^. So if the Plaintiff \q Replevin lajis 
Xi^zt Ac Caption io iXi and the; iMeddaot 

|iaft.EM.'5^.' pN|d8 that he nook diemin <Sf. '^ «^ 
^^ <M that he toc^ tbtm in !>. this 
' <Plea if found for the Defbndant' miy 
^xeufe hini .^^m: Dsopages^ but dan 
never f ife*him a llcturn of the Beet^ 
•• ■ '■•■ ■ . ■■! ' .) .■ ■■. .. . • . 

■ '■'■■ * ■'"'■ ' ■ • ' 7 — .- ■ ■ •. !- ! ' • ' ■' 



^thoitt h Conufimcfi or 'iin Avo.w^» 
hSbziiti bis leaves the Aainjiff' & Rigfai 
fo iretsin his fieaft^ when' he oeith^ 
dcoks the PropCTty to be itt the Pkiij* 
tiff, nor (hews any .Caufe why W .• 
Aoirid takfc them as a Pledge., 
■ . ,.. . 

. If th« Yci»antx>flfersr"'M5 Rent at th* 
Time.oE the Difttcft taiieh, or befotS 
ittepotindini,. and the Lof^ Yefufis xi> 
'aipcepi It;' h<s ^hatt neVer ' after iive Rjt$. 
turn- bf the . Be^ftK t^<^ 'the Ite^t tp • 
^trea/, !6ec6ife tKe JD^iftrell^ is but .a 
^Icdgq ion <h<t" K*nti ittd. whett 'the 
Rent is ' <^rtd, the : Plidge .pdght jto ^ '.• 
/te rcffofbd, ifid eohfedufehuy the'Coact 
win never awatid th^^iletom c4 the 
Plec^.to.thetrf)fd, whicl^he.ou^l^t tQ • 
havcrcftdfed.to flie]BalntliFb^ef th« " ' ' 
'Rcj^cVffi' Was taken out/ '.';.;.' 

•If thc'l*U5mifl£.btf flOnittit'bcfLii-heB^Abrdt 

• -declares, the Pefcn^int .jQ«ll liav^'R*}- 55S^^„. 
tiirii 6f the Btafewidjoot roaming any pywaSb,!*. 
Conniance or Avowrjr, ibecaofe whcjcc **• 

.^ there il no cxprefs.Ojarge Rjade aj^inft , 

c«be Defendant by '4 PfeClaratio;! in 
Coart, the Defendahr' hath not jfn 

-C^ponunity to drew his Canfc of Cap- 
tion j and iince tfai& is owing to the 
0^4 Defiittk 



^ 3 ^ The l^aw pC^RPgfcs 1 1« f 

Pfs&uh of ibfl PMa^ iif (b«tt{Ii^r4 

iUcb Nwfi»t. ft»U , baye Kotiirn, ^, 
■lie Iw^ Q(UMle q6 A^vowr^i but:i^ ili« 
I'laiqtiiF io it^leviabJaith cqmted) aod 
afierw^rds i$. nonfaited, fi(K% by tbe 
Count the 1>efendant i^ xharged -vltli 
an unjuft Cation and Detention, be 
snuft fur^e. hittdkK thereof; by . an 
Avow^, brfpre be can bp entitlied Jo 
have Retorni ibr the Return of tb^ 
Beads t; Qrd^«d by the O^frt on the 
Jofike of the orl^nal Caption iasd 
, tben^ the Ddfeodant muft firjQ; ibevr 
the Juftice of this Caption before bf> 
can have Return* 

,' . • - p - . 

Sitf. Abr. tie. . But the Retuon in this A^n, ytas 

Retata do oever irrei^eYiiablcAt Conuwwj.Law, 

^'*^P'- '3- whether the Nonfuit of the Plaiwif 

had been before ihe Avowry, q^ ^er, 

or before or after liOTue joined, becauTe 

V^ho-e the Pefendant had lodgment for 

a Return on a Nonfuit, tho' after" Ver- 

difl;» tbat.Judgnjent wa? not" founded 

upon the Vefdi£t, but on the Default 

of the Plaintiff in withdrawing htmi^f 

at any Continuance D%y after ' the 

Ycr4a> fo tha| tho' the Defendiaqjt 

. , ' had 



The .Law^ of R e p l.e t lyt r i^ ^ 

liid Retufo. yet be ha^ not die JfafticQ 
M I^qgality of his Capti6n eftablt&ed 
by fticb JttJigineiir i and therefore!: m 
loog as the Caption and DetemKmwair 
iiot 'detemun^ by the Judginent o( 
|he Court, To long they alkwed the 
l^laiatiff* after lus own Noniuit l^ ^k^ 
a new R3?plevin. 

Btot, this 'was found veiy ioconve^ 
Wehti' becauie by this Means the De^ 
febd^nt could never get the Reftitntion 
4^ the Beaiisi and tlierefore wais ni^ 
likely to (ecovW hts Rent, fince h^ 
yitm&A the Pledge or» Paid to corftpd 
*iip /Ftitfmnt 10^ {he Payracnt. ' 

. To remedy this Mifchlef the Stat. <^f 

Wtfir%^ f. 2. takiryg Notice, thatSttt.Wdtft 

^^ fo/ifimm adfuAicatum fuerit Di/hfft^ 

^mti retwnum awriorumy S? fie dU 

fii^StuSi fojhjuam averia fie ret^rnaSu 



^ "*♦ 'After the Return of ch^ Beafts hac^ been 
JtiU^a^ td'him V^h6 made tH^ Drftrefs^ m&hi- 
;iri^ thi$ diftrakied after he had agam'repleried tht 
.B^fts.fo returned ; and whenhe fovef^w that he 
"wHq made the Dillreis was preparing ta be readjr 
ijo arifwer* him in Court,, made ptfaolc, whcr*- 
/.:• ' upon 



5 



$^ The Law or^ii piB V ifk £ 

fiij id> qtum iferum reaJju^rcamtur 
tiiftringenti Mbrrtum avetiHrtm, &\^ 
l^s, vel ter^ ^ in infinituiH tfplegia^^ 
himtuf aismyai pfovMcs that* jiuijw titth 
adjudicatim fuerii rettfiHumitQetimtm 
Diftringenti^ p^r breve dt JttS^U mfi^ 
dfter Fice^pniifij quod rei^/ntun baben 
. fad at dtjirin^enti dt Am'ih^ m ^ 
Brevi infhratur^ fuod Ficecomes ea non 
deliberet fine Brevu i^ ^jm fiat Mentis 
de Judicio per JufHciarm reddifo^ &c., 
which is the Writ of fecond DeU^ 
trance. So that by thife Aft, if thb 
PlaintifF in RcpkWn be once aoBj&it^ 
he cannot now have a new Replevin, 

* 

-I II tf < | i M H i r t M il . y , ^ i „ I , ■ u . i^ ^ i > ^, > y t L . , I » . • 

upon the Return of the Bsafts iya$ ^gaiin x%-zit 
judged to him. who made the j)iftrefiy nA 1% 

ijie Beafts would, be replevied twice or thrice,^ 
> ^d without £nd» Provides, that as foon as th^ 

Return of the Beafts (hould be adjudged to I^ 

who made the Dlftrefi^ the SheriiF fliould \» 

commaffded b^ i| judicial Wi'it, that he oauT^ 
^kim who made thp Diftreft to We the R^min 
9<»f the Beafts^ in isrhich Writ ihouU be infertd» 

that the SfafKriff icould not delivoi? i^em.witbotff 
^ Writ, in which Mention (hould be oia<i^ ^f 

^ Judgment liven by the Juftic^i^ ejc. ;, .^ 

^ but 



f^ 



tm ibe S^tit of fccond X>fcliveranfee; 
tik^iidi' ist ft ju^bl Writ^ aniel iffiied 
etsr of the Recoil of the Rftplevin, id 
wbiplithe Noafuit lins, atid is to thii 

IBurpofe, '' '■* 

i:...f^ Uex Vkecmiti E. fiSafanr Si A^. R^.Jrf. s^ 

SH^nandiSy qua B, w G»rh| »^i, 
€5^r- adjuScdta juerunt ok defaltam ip^ 
jftii A. fi Retorhum inde adjudieetur: 
tunc eidem A. averia & ^^atatla pra^ 
4^(^ fine " Slatione liberari faci(is^ & 
fGne^ C^c. pradfSfum B, &(.' 

s^ And by the above rterrtiotWd A& ktltA. j+iv 
- |&^ fiirrficr provided, -f* ^oJ ji iterate 



% f . ; . ♦ rf 



* Gtm^ the Seciofid, fiTr, Tb Ac Sheriff of, 
4^r. 'pneeiingr If JH ihall make you, lit. as 
wfilf oi^ the Ckttle to be returned, which to 5, 
&l W 0(iurt, '6fr, vrere adjudged hy Reafon of 
^Hfe^J&efaCitt rf the fatd 4 if a Rettirn of the* 
ihijuH be adjwdg^, that you then caufe the 
jppafts aadCatUe aforefaid to be delivcredtWith-. 
out Oefay to the ^m§ A. and put, 6f j. <he afore- 

'uin:m. ■ / - ■ ^^ 

/ 't Yhat if he who replevied the Beafts^ Ihoufd 
jjnake Default A fecond Tirne, <a the lletUrn of 
the 'Diftreis fliould be adjudged by any other 
TWeahs now twice replevied, the.Diiftrefs 'ihouH 
^ for ever irreplcvifa4Jc. • • ' 
".vV * ilk. 



!i3^ The, ^w or.R.E p i.^ y ins;^ 

ilk qui yepkgiaverif Averia^ ffcerif 
Jefaham, vel alid occafione aJJMfcefli^f: 
retomum DtJiriSiionis^ jam Ins I^fp^^^ 
giata^ remneat J^ifiriStio, tUa in ^r^. 
fetuum irreplegiabilis. So that, nqw ,if 

*thc plaintiff do not prevail in the. 
Writ of Jtcond Deliverance^ but the 
Defendant hath Judgment, whether by 
thc.Nonfuit of the Plaintiff, by Abj^lc- 
ment of the Writ, or by Pifcoqtinu^. 
ahce^of the Plea, the Rctorn is award? 
ed irreplevifable $ that is the Defendant 
&ali detain the Beafts as a Pledge 'dU 
the 'Rent or Duty for which they \Ycrc 
originally taken be paid to the Defcnr^j 

. dant, and the Plaintiff (hall neyer.lxi. 
admitted to difliirbf the Defendant^ 
PofTeflion by Replevin or Writ of ^ 
cond DeliverarKf. ^ ' 

2 Ihft. 341. But if the Plaintiff tender the Rent 
for which* the Diftrefs was originally 
taken, the Pefeh^ant ought to reftorc 
the Beafts, and if he rcfofcs, the Plain* 
tiff tnay recover them by Aftion of 
Detinitej becaufe nbtwiihftandihg the. 
Judgment for Return irrtplevifable, the 
Beafts ftill remain as a Pledge, and if 
, the Defendant refufe to make Reftit|i^« 
tion of the Pledge upon Tender of t^ 

Rent, 



Ebpt, 'hi$ Dtftentiop then iis onlawfol^ 
j|b4 thp FbintifF may punifh fuch De«- 
tcntltm in an Adion of Detinue j for 
thb Return irret^levifaUe prevents the 
bringing bacik the Pledge, but does. not 
yeft the abfolute Property there<rf in* 
iSbt'- Defendant, but only a qualified 
Property 'till the Rent is paid: 

> ' ■' ' 

The Writ of fecond Deliverance is a « I^ft. 341} 
Sufferfedeas in. Law to the Sheriff to 
forbear tp exe<:ute thie Writ </f Retorno. 
Habendq obtained qh the Nonfifit of 
the PlaintifF, if it comes to the Sheriff 
before * Return be made ; if after JU^-. 
turn be made, it is in the Nature of a^ 
new Replevin, as appears by the Form 
ti)erepf before mentioned, 

. ■/. ' ' ■ • 

And* the ficond Deliverance is al-aInft-54>» 
way^. to, bring ^ck the -fam^ Diftrefs , 
wba(:h_i^as firfl: taken by the Defeo^: 
dant^ tfnd for which he hath already 
Judgtnent for a Return; fo that i£ 
after the Nonfuit upon a Retorno Ha-- 
benfh the Sheriff returns ♦ Ehngafa^ by 
Means whereof the . J)&feDdant .. hath; 
other' Beafts of the Plaintiff delivered 



*. Eloigned. ^•:; _ . -^ 

* : hina 



4^^t TlicLaw oflt»pifeViifl» 

btm *M mthetikm, iti >(hli 45Hik fb# 
^le never vni {inrjr Retarfii Of ^ 
origitnl Diftfers nutdcf t6 the tSdk/tAxiil^} 
(tMCatffe they were «totgn«d \>f' dw! 
Pbimiff,- fd as> the Sheritf cDtitd ft«' 
raafcft aiif Retttf ft «f tHem) ytt *btf 
ficwd Delivel'anee ttiiift go for t!)e firifr 
Dtftrefs, dhd the Pkontiff riioft detNr^ 
of that Diftrfefs; for the Writ of fe- 

. • ' •(Ooti& Drfiverimce \% a judraal Writ 
whidi rflbes out of tb^ Rccohl (^ ^ 
&rft Replevin, ami Ifaere^re cfannblf 
mry^from the Reo^d oof of virhich i^ 
ifloM, bbcaufe it (Ms & Detixrerance of 
thofc Cftttle'which svttc fbrm^Hr «irf-^ 
jtt<%ed 10 the t>efendant on the PlaSh-' 
tiflF'« :NOAfoit, and therefore ♦ ^at *'^* 
Termini this iecond Detiirerance inrnfff 
be of the fame Beafts of which the 

'.••- '■ ii9t DeUvwtenoe "' wa« tnade to 'tU0 
Plaioti^ hy Rep4e*in}' btft it^feeifiir 
ftfter the iecood D«lit^nce |)uf<^afed) 
the Plaintiff may move the Court ior ai 
ltefl!ttuticn»' of the J^thernam BbaftsL 

» ' Where the t>rfetfdaht puts in a^Wdt 
fo the Writ of Replevin, as f*ropert3!' 



♦ From, the Term itfelf* 

3 Ja 

/ 



.P^i^)^, are Uy,y«cd^ fc^D^.far 

Qlfei^p^, oc ^pgn Demurrer a(h 

jfef Una }, Jo -t)^^ Cafes the X)o- 

thfiiifi^sKAd be aa acytf RefJietriii^ 

b^uie t^ Copt^ bad jJceady. 9V9» 

^ Qupf,iofi i;if(».if ^he property r^^'Ui 
die piefeoi%t or a^Strangef, the Pkf^ 

^. qopi^i baye^iu) C|suEife (o compluat 
fod tlw^ose to fgafii a, oewr Ki^devinj 
^ ^Iud» is tl)e faoap TbiQg» .ao^ tp 
have 'made the Retorn irrepktifai)^| 
*{vere to leave that iame Pdnt open to 
ft|i £xa|9io3tioD, ;(vi3(cif bath alnE|dy 
boQi 4^rmipe(l i and i)0 Writ ff ii> 
cq^dpellvciaiicc paa be^v«»i by ll^ 
$tatv?cc,. if9f ; th^ .!?. pwiy jipqj^ .0*1 
Flaimiff's.Npniiiij. . .;.;:.. 

But if the I>efend(mt ikadft Proper^ 
in the Plaintiff and J. S. which. Qnl]{ 
abates the XVcit uj}d(^ tbf profeat Fprmt 

or pleads * ceptt in alio Loco^ which 



I abates 



±4<> The Lawof RkptEViKsi 

tWltd the Coont» and 'coafequcDtly: 
iSm Writ; in tbefe CaCbs as thececta' 
be no Return withfrnt an Avowry, for 
Reafons already given, ih that Return' 
cannot in the Nature of the Thing be 
iiteplevlfablc» becaufe thefe Pleas oiHy 
abating the Writ muft nece£&rilf aHow 
a Writ xind&c a ^better Form, and it 
were a JContradidttoh to allow a new 
Replevin to the Plaintiff, for the fame 
Beafts which the Court hath remraed 
to the Defendant irreplevifable. So. if 
^ PlainttfF confcfleth the Plea of the 
Defendant to be traCil^the IMemknt 
(hall have Return, but not Irrepkvi-; 
^ble. • 

2 laft* 340. If the Writ of Repleyin abate for 
any Mifprifion ih iht 0erk, the De- 
fe^ant (hall have no Return at all, 
becaufe the Plaiatiff is in no Default, 
but Uie Officer; fo that after fucli 
Abatement of the Writ, the PlaintiiF's 
Ppfleffion of Ae Beads. continues; and 
therefore it feems Jthat the Defendant ia 
thijSi Cafe is driven to a new Diftrcfs. 

tliOt 3+0- ,. Bot if thc.Wrjt abate by Mifipfor- 
mation or other Default of the Plain- ' 
tiff,. the Deifcridant (hall have Rcwra 



llife'tWbfRfi? LEVINS* 24r 

of the : Beafts^ but not irrcplcyifeble^ 
faeeaufe (he Defendant by pleading to 
the Writ, "allows the ttaintiff. aoother 
Writ"ufi(ftfr another Fprm* 

» This Ad which 4ft wards the Return ijnft* }40. 
if¥epl€vi1ablcj extends oiity to the King's 
fiip^rrcSIr; Courts tJf Juftice: Fc)c the 
Afi\ dtttd:i ' qupd '^ilachietur itle qui 
diftf^^icit' ad venieridum ad certum diem 
cotafn yujficiariisy coram quibus Pla^ 
atuni Aeaucatiir in prafentid Partium^ 
wliidb^^dfds are to be uhderftoofl of 
the king's Juftices in his fuperior 
Courts i for thtf' Judges of inferior 
Courts vare looked qpon as more fub- 
jed^ to Miftake and Partiality^ and 
thgrei^ori riot id be trufted with the 
l^dwef of awarding a Return irfeple* 
irifa6ie, which is for* ever to conclude 
the M a intift -Bm 4t4Mm6 Ibat -where 
Judgment was^vett upon Verdidk and 
iiJ^i^-J^^n^Ndhfuif^ the lo^ior Courts 
^^{l tfwf»^ a Rctorn Irreplevifable at 



\\ M ■< 



^t^'^ ;Sfc^ flwrf<Kbc aiftttdbed who Mde a 
t)lftras iox the f^yijfiig f)t.a certain Day before 
the Juftices, before whom the Plea is to be car-* 
rted:en in die Piefence of the Parties. 

R We 



14^ the Laiwr jol Rj Fib&vitfi* 

• . ^ ■ . . . ' * ' ■' * ^ 

We come how to ihew fvbat; R^ 
>medy the befe&dtnt h«th ^vheti Ir 
cannot come at the Beafts on. the W4t 

' • •' • ' •' ,'»•*- 

2tdl 33«. . . It is already obferved that bjr tjbe 

beforemc^ntioned A^ of Weft.2. i^t* 

. the Sheriff before Ke executes the "W^t 

of /Replevin is obliged to take frdm 4»e 

Plaintiff * nm folum PI^qs Je p^- 

^endo^ fed etiam de avtrits retunm^-^ 

Ss^ Ji adjudicetur returnaiuti & fi g^s 

alh md^ pUgioi ceperiU rtfhondeut i^t 

de pretio, Bvefiorum^ & bMeat Di^^ 

:nu$ diftringens recup^rari pir hrtae 

:,4juU reddat ei t^t averia vd iafytUliy 

& J! mn babeai Ballivus unde reddit, 

z inft. 340. reddat fuperior fum. The Method. of 

3 Mod. 56, Proceeding upon this Aa is^ if the 



^ ,Kot only ned^ of profecutifigt but 1X0 
of returning the Bofb. if a i(etttm ^^^f . dbbn 
fhoulil be adjudged ; and if afiv one flsould take 
Pledges any other Wa^» be. biniTelf flibuhi in* 
(Wer the Value of the »»fti» and tke Lord Who 
vmsdc the Dilbefs ihptddt rccom bjr^ 9ba 

he reflore fo many Beaf|3 or Outle to hiQil awl 
if his Jailiff fliould not haare lAmwithaLtci 
reftore, hi$ Superior fiiouM dof it. 
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Sheriff by the Writ de lUtorno Ha^ 
ira^9 cannot find the wigindl Diftrefs, . 

^jbut nturns ^ Ehmgata^ the DefetuiaDt 

thath a Scire Bacias to fumtndti the 
Perfons who became Pledges for the 
PlaintifF at the Execution of the ori-^ 

^^ Replevin^ that the Plaintiff would 
.medce Return of the original DiftreJTs if 

'Return : thereof (hould * be awarded i 
diit Scin Facias brings the Pledge^ into 
Onift,' and thereb^r gives them an Op- 
fwniifihyto conteft why the Defendant 
fliould not have Return of thdr Beafts, 
^ce ^thc' Plaintiff's* Beafts cannot be 
fovmd^ for whono they were Pledges ; 
if the Pledget capoot (hew; Caufe, then 

.4he Defetidant hath a Writ to have 
Return of the Beafts <^ the Pledges 
inftead df the Plaintiff's. 

If the Pledges prove infufficient^ a Inft. y^o.^ 
^Ib as the Sheriff can find none of ^ 

4heir Cattle, and thereby is obliged toBio.Abr.tit. 

return /rffoV on the Writ iffucd againft J^J pi\ 
,tiw Beafts of the Pledges, the Sheriff Dau/sbw. 

tlien hioifelf by the faid Ad becomes ^75* 
'Hable, and tiKr1>efemlant faatfa a Scire 



!.♦ 



* An Eloigoment. 

R 2 Facias 
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Facias grottocJed upon tht &id Ad; 
quod reddat ei (the Ddfendant) ^ /cJf 
iwmtf or caiaUa-, fo that the Dcfeh^ 
datit is now fecared againft the Da 
hfe was expofed io at C6mfhgn Law> 
which way, Ihat the l^lain'tiflf who had 
th6 Podbfflon' of the Diftfefs reftorefl 
fo hhii by the Excditibii of the 'R€^ 
jplcvih, wotild often fell or'difpofe ttf 
them pending the ^dit^ and fo tlx 
Defendant thb" he had Jttd^wil loft 
'the Ftuit^ of it 

There is' aiibther Remedy for thfe 
Defendant #here the SHert^ TOturris 
Ehfigaf a 6ti the Writ de tktorno Jldr- 
bendo^ and that is by JFitberriam againft 
the PlaihtifF's Beafts ; but this is already 
mentioned under the Title Withernam. 

7 W. 3: c. 2i. And now by the Statute of 17 (kr.ft. 

Wdi. r. 7. it is enacted, That wherever 

any Plaintiff in Replevin fhall Be 

i nonfuit before Ifiue joined in any 

Court of Record, thfe Defendant 



* That he return to him, 
t So many Beafls or Cattle. 



making 
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nuking A Suggef^ion in Nature of an 
Avowry or Conusance for fuch Rent, 
to afcertairi tjie Court of the Caufc of 
fuch Diftrefs, the Court upon hia 
Prayer (hall award a Writ, &c. to en- 
quire touching the Sum in Arrear at 
uic Tifnc of fuch Diftr^fs taken, anc^ 
the Value of the Goods or Cattle dir 
ftrained, ^c. and upon the Return 9^ 
the Incjuifition, the Defendant (hal| 
have Judgment to recover againd tb^ 
Plaintiff the Arrearages of fuch Rent, 
in Cafe the Goods or Cattle diftrained 
amount iintq the Value s and in Cafjp 
they {hajl not amount to that Value^ 
th^n fo much as the Value of the faid 
Goods and Cattle io diftrained £ha^ 
amount to, with his full Cods of Suit % 
0nd (hgll have Execution thereupon 
by Fieri Facias or J^legity pr othci- 
wife. So if Judgment be given upon 
Demurrer for the Avowant for any 
^ent,. 4nd in C^ th^flainti^ (hall 
be nonfiiit after Conufance or AvoWrtr 
made, and Iffue jdhcd 5 or if the Veiv 
di& ihall be given againft the Plaintiff, 
the Jurors that are impanelled to en- 
quire of fuch Iffue, (hall at the Prayer 
m the Defendant enquire concerning 
R 3 the 
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tlic Sum in Arrcar, and the Valw of 
the Goods or Cfattte diftrained; and 
thereon the Avowant (hall have, Judg- 

■ '• " "mcnt, &c. ■ ■ ' ; ; -^\ , 

CwA- «53* Where upon i Demurrer the De^i.' 
*U^.^ fendant bad Judgment for ai Rctura 
irreplevifable at Commoh Law,^ and i 
Writ of ^inquiry awarded purfuant to 
this Statute, on Error brought, it Was 
bbjeaed, that when the Defendant pro- 
ceeds on the $tatute3 he ought not to 
haye Judgment for a Return j but the 
Coijrt held that the Judgment \^as well 
given, for the Statute doth not alter 
the Judgment at Comnion Law, bjit 
only gives a farther Jleaxedy. 

^0re, Whether a Writ of* f<;comJ 
Deliverance lies iince thi$ Statute, when 
the Avowry is for Rent, fee Vent 64,. 

' ^ Mcb. 6 iSio. i. iUef V. WMm hB.k. 
htM. a fecond Ddhdance tvvi dettied ift Ifae 
CSsfff of i| Noofuk fiMr Rfltt*^ 



ym Of 
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^ VIII, Of the Writ of Recaption. 

It is already obferved^ that where F.N.B. 71. i. 

the Defendant hath Judgment upon his 

Avowry' in Replevin, he (hall have 

Reftitutioa of the Beafts^, to detain 

thqm as a- Pledge, until the Rent or 

Puty for which they were taken be 

l>aid or fatisfied ; and fince he hath got 

Spcuruy to have Return upon making 

,put the Juilice of his firft Caption^ it 

is highly reafonable that pending that 

Suit the Tenants (hould be protected 

j&om. farther DiftreiTcs for the fame 

i Jlent or Caufe for which the firft Dr« 

ftrefs was taken ; and for this Purpofe 

the Writ of Recaption was framed, in 

which if the Defendant be conv4£ted 

he ihall be fined to the King, becaufe 

by. the fecond Caption the Defendant 

takes upon him to determine the Ju- 

,<^ice: and Legality of the firft, while 

iftiat very Point is under the Cgnfidera- 

tion of the Court of Juftiqe in whieh 

the Replevin depends -, for if the firft 

Diftrefs were lawful, he (hall have 

Return of it, and therefore the fecond 

'^'h ohreafoBable } and if the firft were 

R 4 un* 
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ynlawfdl, much more To is the fecond 
Taking for the f»me Caufe i fo tbat 
the Recaption lies where the Caufe of 
the firft Caption was ju(l» * . 

jr.jJ3.7i,E, B^t It feems that* if A. diftrains 
Beafls Dfmage Feajant^ and pending 
that Suit, the fapie Cattle or other 
C^xxXt of the fame Proprietors trefpafs 
the Soil of ^ A. may diftrain again 
pending the firft Suit| b^caufe each Di? 
ftrels is foe a didiniS and ieveral Tref? 
pafs or Injury, for which A, is intitled 
to Satisfadion 5 for the Reftitutipn of 
the Cattle for the firft Trefpafs will be 
no Compenfation for the fecond Treff 
pafs, fince A* cannot legally with-hold 
them as a Pledge for Saiisfadion of a. 
fecond Trefpafs, when the ftrft is^ fa^ 
tisfied. 

r,N.B.7^.B. The Pefign then of th? Writ of 
Recaption being to prevent a fecond 
piftrefs for the fame Rent or Duty, it 
follows that the Defendant cannot 
avow as in Replevin, becauTe the 
^vowry is in order to hiave a RetuFf^ 
of the Pledges, but in Recaption whcr 
jh?r the firft Diftrefi werfe jpA^r uor 

lawiii!, 



The Law-pf REPi,EviN,«f 249 

lawful, the Diefcndant cannot have 
Return of the Beads updcr the NotioA 
of the Pledge, for that were to invert 
the DefigQ of the Law, by allowing, 
the Defendant a fecond Diftrefs by 
Judgment upon that very Writ which 
was framed to puniAi the Perfoh ta» 
liing a fecopd ipiftr^fs for the fam? 
Thing, 

In the Writ therefore of Recaption F.N.B.7«, I, 
the Defencfent muft ♦ juftify as in 
Trefpafs, becaufe fince he cannot avow 
the Taking under the Notion of a * 
Pledge for a Rent or Duty, (in a? 
fnuch as he hath already a Pledge for 
that, which will be returned to him^ 
if in the Event of the Suit in the Re-- 
plevin the Rent appears to be in Ar- 
rear) he muft therefore be looked upon 
as a Trefpafler, unlefs he can juftify 
the Taking for another Caufe. 

••Note the Defenc^, vh. defen£t vmfi /«- 
jtttriam fuando^iSc. bt fukqaid efi in eonien^ttnn 

t^liatev^ is m CpntciD{it of thf LQtd the King an) 
!|iit Co;nman4i 

And 
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And hence it is that tli$re afie>{no 
Pledges de Retorno Habendo tgken froiji; 
the Plain tiflf as in the Rcplevio^: bet 
ciafe tho* the Deliverance of the B$ia(b 
to the PlaintiiF be immediate, as in the 
Replevin, yet the Defendant can hava 
. no Return, becauie iC the Rent pc 
Duty was unpaid for which the Diftr^ 
was taken ^ the Defendant will have 
Reftitution of his firft Diftrefs, which 
being to remain in his. Hands 'till the 
Rent be paid, there is no Reafon foir 
the Reftitution of the fecond Diftrefs, 
find €onfcquently^ no Ocjcafipn for^thc 
Pledges de Retorno H^bendo^ as in th^ 
orijgiQal Replevin, 

rj(.B.72.B/ And here it is not neqe0ary (Q:^^ 
title a Man to the Writ of Recaptiofi, 
(hat die fame Be^fts or Cattle be tak^ 
the fecond Time^ whith>. wer^-jfifft 
taken, but only, thftt 1^ Qttleij^r 
jBeafts of .the fame Perifon ^ 4iiU4^^ 
forihp.&i|)e Reat <)r Potyt fwviiibe 
Injury i$ the fanoe to the Blai|^ti^/Qi 
.Replevin, whether the firft Qy^i^e^^^ 
again taken, or any other Goods or 
XTitfle of the Plaintiff, and'the Wrifof 
Recaptipfi i$ to pttD^ithft If^urfi t 

Bat 
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Bot if the Lord diftrains the BcaftsF-N.B.7«*G. 
c5f his Tenant for Rent, and afterwards 
dt^ams the Beafts of J. S. a Stranger, 
being Of) the Land, for the fame Rent, 
ih this Cafe ho Writ of Recaption lie$ 
fbr this fecond Diftreis; not for the 
Tenant, bccaufc the fecond Diftrtfs is 
not of the Tenant's Beafts, nor for 
y. S. btcaufe the Beafts of J. S. were 
iiot formerly taken, and therefore y. S. 
tntift take oat an original Replevin, of 
bis Aftion of Trefpafs, as he thinks fit. 

" Yet if the Lord diftrains his Tenant^ F.N.B.7i,lL 
dnd pending that Plea the Lord com- 
mands his Servant to diftrain the Te- 
nant again for the fame Rent, the 
Tenant fhall faave a Recaption againft 
the Lord himfclf for the fecond Di- 
ftrefs, becaufe the fecond Diftrefs is 
i^fteemed in Law to be taken by the 
Lord hitefelf, according to the Rule 
i* qui jacit per alium^ facH per je 
Spfum I fo if the Servant iiad taken the 
fecond Diftrefs without the Lord^s 
Command, yet if the Lord bad aftec* 



« :iir iiNia dott bj^ aiioiher doc^ jl fy 

wards 
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wards by any A6t fubfequent agreed to 
die Taking of the (econd Didrefs, as 
by joining in ^J with the Servant to 
defend the Juftice of the Caption, fuch 
fubfequent Agrpepaent makes it a Di- 
ftrefs of the Lord's, and to have bcca 
taken in his Right * ab initio i for 
•f omnis ratibabitio tnandato aquipa^ 
r(itur\ and a pfirol Ajgrcenjent of th^ 
Lord's to the fccona Diftrefs feems 
fufficient. ' But if there be no fuchf 
Command, or fubfequent Agreeqaent 
of the Lord's, the Tenant (hall hav^ 
ho Recaption either agalnft the Lord 
or the Servant^ tho' the Servant m^es 
Coniifance of the fccopd Diftrefs^ \xk 
Right of his Lord, and for the fame 
P^ent for which the Lord took the ^rft 
Piftrefs ; for the Writ of Recaption is 
to punifti the fecond Caption, onl^ 
where it is wilfuUy made by the lao)^ 
!Perfon that made (he ixrO:, or by ^o^ 
ther und!er his Piredtibn or Authority « 
;ind it may be that the Lord an^ niB 
JBervant bad not Notiice of each oiij^er^^ 
Caption, 

♦ From the Beginning. 
t £yei|r Rati$qit>9|i 1» ^9^1? » ^TffPVMtt 

So 
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So that It fcefits that where there )sF.N.B.7i.G. 
ho precedent Command, nor a fubfe- 
quent Agreement of tlic Lord's to the 
Scrvant'is feconcl Caption, the Tenant 
is left to his Adlion of Trefpafs againft 
the Servant, becaufc the fecbnd Cap- 
tion is a Violation off Property, and 
unlawful, tho* the Rent be in Arrcar, 
fince the Lord by the firft Diftrcfs bath 
taken a Pifedge Ifor his kent, which 
will be rfettfrfced to him if in the Event 
of the Suit in Replevin the Tenant be 
found to be in Arrean 

If the tor^ diftrains the Beads '6f A. P.N.B.7i.r; 
tind B. for Rent, anci^ for the feme^**^* 
Rent diftrains-a fecoftdT^me the^Beafts 
qf A. only,^ A. (hall have a Writ of 
Recaption againft the Lord, becaufe 
there is a Diftfefs ti A. already for 
that Rent, which the liOrd will have a 
Return ot if the Rent tfc found in 
Arrcar. 

' But if the firft Diftrefs had beenF.N.B.7t.l[;. 

. cinly of A. the Tenant^ and the fecond 

Diftrefs bad been the Cattle of A. and 

of B. a StVanger, whi& they have in 

cominon, Fitz-Uerbift makes a Doubt 

a whether 
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whether ^. in this Cafe ihall hav« a 
Recaption^ becMfe of B's Intereft in 
the Cattle^ for it is plain B. cannot 
join in the RecaptiolQ, becauf^ hh 
Beafts were never diftraincd before. -- 

rxXjtM. If the Lord diftraiw his Tenant, 
^nd he replevies them, and the Lotd 
avows for Reiit^ and the Tenant pleads 
* rien Arreari or levied by Diftrefi, 
and pending this Suit another Gale of 
Rent becomes cine, the Lord may di- 
ftrain again the Beafti of the Tenant 
for the laft Rent incurred^ and no 
Writ of Recaption lies for the Te- 
nant, becaufe thefe Diftreffes are for 
two diftin£fc Caufes, ibat is for two 
fevoral half Year's Rent. . 

Bot if the IVnant pleaded to the 
Avowry in the firft Replevin 4* Hairs 
de Jon Fee^ and pending that &iit the 
Lord had difttained again for another 
half Year's Rent, the Tenant (hoold 
have a Writ of ReCaptiob, becaufe by 
the Plea of fHottJe fin. Pff tho 



* Nothing in Ariear. 
t Out of his Fee. 

Lord!s 



JLofd'6 Title to the lUnt itfelf, and 
.not tojdiie Of tbat particular Gale, is 
in DHjpote, and tbat Title may be de- 
lermincd by the firll Caption^ and 
therefore the iccood Difliceis being, on** 
ncceffary to try the Title to the Rent^ 
the Writ of Recaption Ites to prevent 
k» and pnoifli the Lord for talung the 
fecond DiJOtrefs^ and to proted' thp 
Tenant from fuch OpprefliQiit . 

And this ,Wxit of RecaptipRr liej for FN J. 7^- A. 
the Tenant before' Avowry, niade l;^ 
the Lord li^ the firft. Replevin/ fcr 
€>therwire the Reaicdy woViId not be 

, adequate, becauie the Lord ought other- 
.wife harrafs the Tenant by feveral Di- 
ftrefles, before the Lord by the Rules 
of Court could be compelled to avow ; 

• but then the Tenant muft in his De- 
daradon on the Recapdon aver that 
the fecond Diftrefs was taken for the 
Xaioe Caufe as the firft^ for otherwife 
the Tenant fails in making out to the 
Court his Tide to the Writ of Re- 
fiaption, and coofequently cannot pu- 
niih the Lord for taking the fecond 

'Tnftrfcft. ^' - ' 

OBSER- 
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OBSERVATIONS. 

The two folbwing Cafis are takett 
Irom Strang^ i Biports fince the Author 

1. Wfeere in Replevin the Place is 
iMtcrial, fee Jf^&j/fot v* ^oHyer^ 
Btrsnge ^6y, ' ■''■■-■ 

2. No Replcvii of. Goods taken 
upon a CJonviaion, fee 7%e Kin^ f» 
MmBbufe, Str'dt^e iii84i ' » 

' ■ . J ' . . * , .,1 . ■ .. / , V 

" ' t , -% I ♦ ■ ^ . ' . ^ .i j\ ii""» 

■ •■ \. " • . ■ ' . ' . ,'] 
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APPENDIX. 

f .i« CEDENTS bf Pleadings iix 
Replevins. 

TiTE King, ^c. We tomrtiand yduWritof Re- 
^t juftly and without Delay you?^^"*- 
caufe to be replevied the Cattle of B. 
which p« took and uniuIUy detains, as it 
isfaid, .and afterwards thereupon caufe 
him jufliy to be removed, that we may 
hear no more Clamour thereupon for want 
of Juftice, £5?f . 

A B. complainsi againft C 1). in a I^lea Plaint* 
of taking and unjulUy detaining his Cattle 
agaiRft Su)^ and 'Pledges^ &r. 



Pledges to profecute^ 



Walker 




Walker jg^j/w^ Towerfey and others/ 
M. 9^.3. Roll j^i. 

Pftia. Reg. . _ , v/ .Wheeler J^xi^ miham 

iSfi Stubb0ts^ ^wo'e ' forpmonca lo anft^ref ^to 

Thomas fPalker in ^ Pteai why they took' a 

filver Porrenger of the faid Thomas and 

«DJuftly .detained it, ag^nff Surety an4 

Pledges uhtil^ lifr. And whereon the fame 

Thomas by J. L, liis Attorney complainii 

that the faid Jchy Robert and William^ opr 

the firft Day of May ifk the 9th Year of 

the' Reign of 'the Lord^ miltamthc Thi^. 

now:King,(^ ;feiif/^»^i G?f. in the G&tfr/?r- 

houje in the county of Mitldk/ex iiorttu^^ 

in a certain Place there called th? tfweUing" 

bouje bf^ him the faid Thomoff took , the 

laid PbEfengcr of him the faid Thomas and 

fanjiiftly detained it, agdnft Surety and 

Pledges untiU iSc. whereby the fiime 

^ Thomas lays that he is prejudiced^ and 

hath Damage to the Yalue of 30 1 Aid 

thenrfbre be j^rodipie^ ,tite Suit, ^^ . 

eognifanceby And the feid Jobrt^ Role ft and WtlBiavf^ 

Oveifecn for by R^Hp, their Attorney come and defend 

* Poor'* Rate, the Force and Ii^ury when, fcfr., and welt 

ackribwiedge thij 'f«iftg of tte IPorrenger 

afbrefed in the faid Place to which, (^c. 

and juftly, iSe. becaufe they fey, that at 

the wid Time when, £s?r. the fame John 

';apd Robert being Overfccrs of die Poor of 

Iflic Rwifli of St. Sej^chrt 'm the Coimty of 

^ * "* *"" *7///^^« 
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MSdkJi^fi by Virtue bJF a. fceitaiii Warranfc 
finder t&'e .Hands and Seals of PPlUiam 
Withers^ Eiq; ahd ^hdfnds ^ihitby Efq; theii 
fwo of the Juftifces of this Lord the now 
Kingi aflighed to prefervc tht peace in the 
County afc^faid (^orum anus) to thei 
Warden of the Church aiid the Overfecri 
bf the Pdcfr bf the fame Parifhj or aby of 
them^ dire£ted^ at the laid Place in which^ 
Wc. demanded 6f flie faid r. U^alker t0 ' 
pay therti i q^. 6 i. of law/ul Money liport 
him duly aflcffed towards the Relief of the 
Poof or xht Parifh aforelaidj by the Au- 
thority and according to the Tcnorj Pur- 
port anjl Effei^i of a certain Statute taade 43 Fi c. i\ 
and provided in a Parliament df the Lady i '9- 
£ltzabeihi late Queen of EHglandi (^c. held 
it JVeJiminfter in tile County of MddUJex 
*jn the 43d t'ear of her Reign i and bccaufc 
the fahle Tbmas tlien and thet'c refufed to 
pay the faid, 10 j. 6d. to them the faid' 
^ohn and Itohert^ they the fame John and 
Aoberfj aS Overfeers of the Poor aforefaid,^ 
and the faid Wtlliatn at theii" RcqiJeft and 
in thei? Aid^ for the Prefervatidli of the 
Peace of the laid Lotd the King^ (the 
fame tVilUam being then aConftable wtthin 
the Partfh af<>refaid;| bylTirtue Of the Sta- 
tute aftd Warrant aforcfaid well acknow- 
ledge the Taking of tlie Pprj^digpf afore- . 
faid, the faid Time tvhen^ ^c. in the faid 
Place in wEich,- 6f^. in the Name of » 
piftfeftfor the faid ioi. 6d. upon him 
-the faid T.PTalk^'zs afotcfiid jriTelTed to- 
S a waid« 
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wards the Relief of the Poor of the Pariffi 
aforefaid, then being in Arrear and uhp&ic!, 
and juftiy, (Sc. And this they are ready 
to verify : Wherefore they pray Judgment, 
and a Return of the Porrenger ^forefaid, 
to be adjudged to them, K^r. 
Repl. Aftd the laid "Thomas fays, that the faid 

De injuria fuaj^]^^^ iJ^^^r/ and William^ by the Reafon 
fr^ia. ^^^^^ alledged, the Taking of the Por- 
renger aforef^d of him the faid Thomas in 
the faid Place in which, tfr. ought not t6 
acknowledge juft, becaufe he faySj thaj: 
the faid John^ Robert and William^ ' the 
Day and Year aforefaid in the Declaration 
aforefaid mentioned, of their own Wrong, 
without fuch Caufe by them in their Cogni- 
sance aforefaid above mentioned, the Por- 
renger aforefaid of him the faid Thomas in 
the faid Place in '.which, &?r. took and 
unjuftly detained; againft Surety arid 
Pledges, 6fr. in Manner and Form as the 
faid Thomas above againft thehi complains : 
And this he prays may be inquired of by 
the Country : And the faid John^ Kolert 
and WiUiam likewife, Gf^. Therefore, tfr. 

Cr^ againft Bilfon. 
Declaration. ^oMon, to wit. ^OHN Bilfin was 
Marl'Se ^ fummoncd to ah- 

Mare m tne ^ . »*,/». v^t t % 

Highway. fwer tp Samud Crop m a Plea, why be 
Saik. 3, -took a Mare of him the faid Samud kid 
Praa. Reg. • unjuftly detained it, againft Surety and 
"57- 'Pledges, &f^. And whereon. the fame &- 
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I ntuei by JV. L. his Attorney complains, . 

that the. raid John on the jSrft Day of O^o- 

I ier in the. 12th Year of the Reign of the, 

Ix>Td fFilliam the Third,, late King of 
Englandy i^c. at Harding Ji on in the county.' 
afprclaid, in a certain place there called the' 
Kiffg*s highway J a mare of him the faid 
Samuel took and unjuftly detained it, againft 
Surety ^d Pledges, until, 6?c. >vhereby. 

I the fame Samuel fays that he is prejudiced, 

and hath Diamage to the Value of 10/. 
And therefore he produces the Suit, &?r. 

. Aiid the faid John Bilfon by J.B. hhCognifance 
Attorney comes and defends the Force and p^f^^*"*^* 
Injury when, fcfc and as Bailiff of the 
moft noble William Lord Leimpfter well / 

^ acknpwledgcs the Taking of the Mare a- 

I forefaid the faid Time when, tfr. in a cer- 

tain Place called the ^eerCs highway^ and 
juftly, t?r. becaufe he fays, that the faid 
Place contains, and the faid Time when, 
^c. did contain in itfelf, half a Rod of 
Land with the Appurtenances in Harding- 
fion aforefaid j which faid half Rod of Land 
long before and the laid Time when, fcfr. 
was Parcel of a certain antient Mefluage in 
Harding/ion aforefaid 5 which laid Meffuage 
hxtg before, and the faid Time when, (s?c. 
was the Soil and Freehold of the faid Lord 
Leimpfier \ and becaufe the Mare aforefaid 
the faid Time when, 6ff. was in the faid 
' half Rod of Land in which, (^c doing 
* Damage there, the faid John^ as Bailiff of 
the faid William Lord Leimpfter^ well ac- 
S3 know- 
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knowledges the T^^^ii^g of this Mare j^forer 
faid in the Place in which, 6f<. and j«^y^ 
(Sc. doing t)ama« thene, 6ff. without 
that, that the ^diA John took the Mare 
aforefaid \xiz, certain Plage called theii^/^ 
highvoay,^ as the faid «S'^mf^/ agsdnft hia^ 
li^h declared : And fhis he is ready to 
verify : Wherefore he- prays Judgment, anq 
. a Return qf the Marc aforcfaid, to be adr 
judged to him, t^cJ ^ 

flea in Main- And the faul Samuel fays, that the faid 
teoancf efthcj^^i, ^ly-f^ ^ Bailitf of the moft noble 
p^laraupa. ff^^^^ j^ord Leitnffipr^ the taking of the 
Mare Aforefaid ought not to acknowledge 
juft, becaufc he fays^ th^t he the faid 
John Bilfon the feid Time when, iSc. took 
the Mare aforefaid ifi the faid i?lace theq 
^ (railed the King\s highway^ in Manner and 
Form as the faid Samuel above \>y declaring 
bath alledged : And this he prays may be 
inquired of by the Country. 
J>(jmur«jr. Apd the faid John fays, that ,he to the 

Plea of the {2\ASam^e{ above in replying 

E leaded hath nQ Neceffity, . npr is by the 
*aw ftf the JUand obliged in any Manne^ 
to anfwer, b^caufp he 0q^s, that the fame 
Plea is. not fufEcient in Law to maintaio 
his Declaration afpre&id ; And} this he. i^ 
ready to verify ; Wherefore for want of sj 
fufficient . Replication in this Behalf the 
(ame John as before prays Judgcnentj^ and 
that the Decla^atiiprt aforefaid may b^ 



A^4 



APPENPia 263 

; And the faid ^mmm/, for tlwt he hath' Joinder, 
Ibov^ ailedged fufficient Matter in Law 
idr him (he faid Samuel tx> maintain his 
A&ion and Decl^afion aforeHud, which he 
IS ready to verify, whidi faid Matter the 
faid J^Am doth not denf, nor to the fame 
in any wife anfwer, but that Averment 
hath altogether fefufed to admit, {Sr^ys 
Judgment, and his Damages by Reaion of 
the Taking and unjuft Detention of the 
Mare aforefaid, to be adjudged to him, 
&fr. And becaufetbc Juftices here will ad- » Sid. 189* 
vife themfclves of and upon theiVcmiffes J^o-^ ^ 
bef6re they give Judgment thereon. Day \^^^' '^^' 
is given to the Parties aforefdd here until Cro. £1. 20:^* 
{rom the Day of St. Mkb^el in three 
Weeks to hear their Judgment thereon,, 
becaiife the iame Juftices here thereof not 
yet, isf^. On which Day here comes aa 
well the laid S»fnMii aa. the faid John by 
(heir Attornies aforefaid ; and hereupon the judgment for 
Premises behig feeo, and by the Juftices the PUintiff. 
here more folly underflood, it feems to 
-the fame Juftices here^ chat the Plea of 
the faid Samtul above in replying pleaded 
|S fufficient in Law to maintain ^s Decla^ 
oration aforefaid^ a^ the faid Snmud hsx\i^ 
above aUedged ; wi^refore the £ttd Samuit 
oogbt to recover his pamages by Heafon 
fof the Premif&a agaioft tbe laid '^ehn: 
:But becaufe it is unknown what Damages Inquiry z? 
the faid Samuel hath fijftaincd by Riafonw^idci 
of the Premiflcs, the SheriflF is command- 
ed>. that^by the Oath of 12 good and law- 
5 4^, V ful 
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ful men of the County aforefaid he dIJiv. 
gently inquire what Damages the bid Sa^^- 
muel hath fuftained, as well by Rea(on of 
the Premiffcs, as for his Gofts and Ch4rgct 
by him about his Suit in this Behalf ex- 
pended ; and the Inquifition which he Ihall 
thereof make certify here on the Oftave of 
St. Hillary under the Seal, ^c. and the 
Seals, (^c. On which Day fae^ corner the 
faid Samuel hy his Attorney aforefaid \ and' 
the Sheriff, to wit, Cafar Cbild^ Bar t. h^k 
now returned here a certain Inquiittion ta- 
ken before him at the Town «f N^ib*Mt 
in the County aforefaid on the 19th Day 
of January 1^ paft by the Oath of twelve, 
fl 6fr. whereby it is found that the faid Sa* 

muel hath fuftained Damages by Reafon of 
the Premiffes, befides his Cofls and Charge* 
by bim about his Suit in this Behalf exf 
pended,^ to 80 J. and for thofe Cofts and 

final Ju^if- Charges to a d. Therefore it is confidered, 

^^^* that the faid Samuel do recover a^inft the 

faid John his Pamages aforefaid to 8^0^ 
and 2 d. by the Inquifidon aforefaid in 
Form aforefaid found, and alfp 12/. lys. 
js^d. to the faid Samuel at his Requeft for 
his Goft? and Chaises aforefaid, by the 
(5>urt here of Incr^e adjudged 1 which 
faid Dajnages in the Whole amount tO'^ 
16 L lyu 6d. And the faid Jd^n m 
Mercy, &c. 

Gcnenl Er- Afterwards, to wit, on Day next . 

rprs Signed- ^fter . in this fame Term, before the » 
X-ady ttie Qacen at IVfifiminfler com^s ,the 
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ftW Jdbn fcy A. M. his Attorney and* 

ftys, that in the Record and Proceedings 

srfbrefaid, and likewife in the Rendition of 

the Jodgn^cnt aforefaid, there is nianifcft 

Error, in this, to wit, that by the Record 

rfarefaid it appears that thfe Judgment a-' 

ibr^f^id in Form aforefaid given,.. was 

given for the faid Samuel Crojfe agaJnft him 

the izvAJebn Bitfeny when by the Law of 

the Land of this Kingdom of England 

Judgmemf in the Plea aforefeid might to 

have been giVcn for the faid John againft' 

the Caid Samuel: There is lErrbr alfo* in' 

thiii, to wit, that by the Record aforefaid 

it appears that the faid 7^i&» was fum- 

moned' to anfwer to the faid Samuel in the 

Plea afoF«{^d, yet no original Writ be- No OriginaL 

tween' the Patties aforefaid 'in tlie Plea 

aforeiaid is filed of Record, nor remains 

of Record in the ^id Court of the Lady 

the Queen of the Bench ; therefore in that 

there is manifeft Error : There is Error alfo No Warrant 

in this, to wit, that by the Record afore- ^*' ^"^^^^'^^Z- 

faid it appears that the faid Samuel in the 

faid Court of the Lady the faid Queen of 

the Bench came and appeared by IV, L. his 

Attorney, yet Ae faid ^. L. had no War* 

rant of Attorney of Record by Writ of 

the now Lady the Queen, nor without 

"Writ, to warrant his Appearance for the. 

fame Samuel in the Plea aforefaid : There 

is^ Error alfo in this,* to wit, that by the 

Record aforefaid it appears that the faid 

y^JkH in the faid Court of the faid Lady 

^: the 
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die now Queen o( the B^ich appowed ifp 

WiUiam Marriat his Amxnsf \ nevcrdie^^ 

h&Pf^.M had no Warraoc of Attorney of. 

Record by. Writ of the Lady the Quccn^t 

^^ nor without Writ, tx> warrant Im Appear*' 

ance for the fakl John in the Plea afordiaid : 

8«Tend Cerii- And the fame Joifi pray^ feveral Writs of 

ifrariesfny- (he Lady the Qyeen, to wit, one to the 

ed- Chief Jaftice of the faid Lady the Q^em 

of the B^Kh; and another Writ ta the 

Cujios Brmum of the iaid La4y tbeQueen 

' ^ t of the Bench aforefaid to be dire£l«d, toi 

certify the ia|d Lady the |iow Qgecn more 

fully the Truth tho^of:- And to him they 

|U4e tp re? are gianted, ^4. WherraponTW/^ nes 

tttrn than, after 15 Pays <rf the fihh "Tfinity is g^ve^ 

by the Court qf ;he fakiLady d^ cX«wi| 

now here, to return to^the Couit of the 

j^d Lady the Queen, i>efere the Qucei^ 

herfelf ^xfV^tmnfier^ the (aid fewral Wrk* 

of Certiorari above prayed : The fame Day 

is given to die faid $a9m^:^x^% Asfe. 

And the faid Chief Juftice of the Bench 

aforefaid, and the faid Q^ Brwiim ^f 

the faid Lady the nov Q^n^i on that 

, Day have not, nor hath «i|her of- fk^im^ 

returned (he feveral Writft aforefaid, netthec 

have they, or ehlwr cif them, done any 

]{foErn>^. Thing therein: And hereupon the faid 

'- ^ Samuel freely^ here into C<HH:t x:omes an^ 

fays, that there is no Error either in: (he 

Record and Proceeding^ aforeiaid, or ki 

the Rendition of the Judgmeiit aforefaid^; 

^nd pra^ that the Cquk ^i the (aid ]Mdjr 
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^ Ojicep, DOW here may proceed tor the \ 

]Examination 83 wrfl pf tKe Record ''^to^ 
proceedings aforclaid, as of the Matvrs 
^foreiaid above for Error afiigned, aod 
that the Judgment aforefaid may he in all 
Things affirmed: But becaufe the Coujt. 
of the faid J^dy (he Queen now here arc 
not yet advifed to give tl>.eir Judgment of 
jukl upon the Prcmiffes, Day therefore is 
given to the Parties aforefaid before the 
Lady the Queen until in a Month of St, 
Micbael wherefoever, t?^. to hear thdc^ 
Judgment thereon, becaufe the Court of.' 
the laid Lady the Queen now here thereof t 
pot yctj fc?r. On which pay before the 
Lady the Queen at IFtfirninper come the 
Parties aforeiaid by their Attornies afore? 
feid 5 whereupon as, well, th/t Record and 
Proceedings iforcfaid, and the Judgment 
pn the fanie given, as the ikid Caufes and 
Matters above for Error affigned and al- 
fedged, being feen, arid by the Court of 
(he faid Lady the Queen noN«r here snore , 
(ully underftopd and diligently examined, 
becaufe it fcems to the. Court of the fafd 
Jiady thp Quecp here, that the Judgment ., 
aforefaid is in nothing vitioi^s or dcfedive^* 
and that there i^ no Error in th^at Record •, 
it is confidered, that the Judgment afore- Judgment tfc, 
(aid be in all Things affirmed, and remain ^™«^- ^ 
in. its fuU Force andEffcft, the faid Caufes ^^ 

j^bove for Error affigned in any wife notr 
withftanding, i^c* And it is farther con- 
j|§e^d by the fame Court, that the faid • 
I ' ' " • Samuct 
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Samuel do recover againft the fa^id y$6n ' 
12/. to the fame Samuel by the.Cpurt of 
the faid Lady the Queen now here by his 
Aflent adjudged, according to the F^orm, 
3 H. 7. c.io, of the Statute thereof lately, made and pro- 
vided, for his Cofts, Charges and Da- 
mages, which he hath fuftaincd by Rcafbn 
of the Delay of Execuion of the Judg-^ 
mcnt aforefaid, on Pretence of profecuting' 
the faid Writ of the Lady the Queen to 
correft Error of and upon the Premiflesi 
and that the fame Samuel may have thereof 
his E}^ecution, &?r, 

Hubbard again ft IJandford. 

Declaration. ^dd\ to wit. jDIchard Haniford was fum- 
Rcpkvin in /\ moned to anfwer to 

Richard Hubbard in a Plea, why he took 
the Gpods and Chattels of him the faid 
RicJ^ard Hjibbard apd unjuftly detained 
them, ^^inft Surety apd Pledges untH> 
(^c. And whereon the fam^Rif bard Hub- 
hard by J. P. his Attqrney. complains, that 
the faid Richard Handford on the 7th Day 
of OSober in the 2d Year of the Reign of 
the Lord and Lady W]lUamzx\di Mary now 
King and Queen of U^gland^ i^c. at the 
Parifli, of St. Margaret fFeftmmfter m the 
bounty aforeiaid, in a certain Place there 
called Peter-Jtreet^ took the Goods and 
Chattels following, to wit^ onjc jack, two 
fpit3, 18 pewter plates^ (Sc. {reciting fe- 
V0ral gther Particulars) of the faid.iJ/rlptfri 

Hubbard^ 
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HubbardyMiii uojuftly detained them, a* 
gainft Surety .and pledges until, f3c. where- 
by' the fame FJcbardBubhard fays that h? 
is prejudiced, and hath Damage to the 
Value of 20/. And therefore he produces 
the Suit, 6fr. ' ' 

And the faid Richard Hapdford by J. L. 
his Attorney comes and defends the Force 
and Ihjury when, fcfr. and well avows the 
Taking of the Goods and Chattels aforfe- 
faid in the faid Place where, i^c. and juft- 
.ly, t^c. becaufe he fays, that the fame 
Place, where the Taking of the Goods 
and Chattels aforefaid is fuppofed to be, 
contains,, and at the fame Time when the 
Taking of thofc Goods and Chattels is 
fuppokd to be, did contain in itfelf, a 
certain Piece or Parcel of Land with the 
Appurtenancfcs in a Place called Peter- 
fireeU otherwife Bowling Alley^ in the Pa- 
rifh of St. Margarit Weftminjler aforefaid 
in the County aforefaid ; of which faid Sir Roiert 
Piece or Parcel of Land with the Appur- MarflfamUi' 
tenances one Robert Marjhcm^ Knt. before*?* \^^ ®^ 
the faid Time when, ^c. via^ feifed in his JJ^^T^,^ 
Demefne as of Fee; and being fo thereof dcmifcd it to 
feifed, the faid Robert before the faid the Defendant 
/Time when, 6fr. to wit, on the 1 6th Day fo»$« Years. 
* of May in the firft Year of the Reign bf 
the Lord and Lady the now King and 
Qyeen, at the Parilh of St. Margaret Weft- 
tninjler aforefaid ih the County aforefaid, 
d'cmifed the fame Piece or Parcel of Land 
with the Appurtenances to the faid Richard 

Handford^ 
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Jtlahi^erd^ to Hold to iXti timt Ricbari 

ahd his AffigriS frbm the Feaft^of th^ 

Bleffed Virgin Mdfy thenlaft paff befoir^ 

file t)ate bf t1ie fame DeniSfej, for the Tttv^ 

of 51 YiMufs from fhcfnec next cnfuing and 

folly to be complcat and ended (By Virtues 

of Mfhkh faid Dcmifc the laid' it. Han^ord 

^as poflefled of the faine Piete or Pslrrt! 

of Land for the Terril aforefaid; and "fiS 

beitig thereof poflefled, thp fame R.Hand* 

ford afterwara.#*and betdre the faJdl^iittfe 

when, G?f. had ercfted and" built the fSkJ 

Meffuage or Tenement ofi the' Pi6(:e*'c¥ 

Parcel of Land aforcfaid^ . and x^ai* thefeSF 

poflefled ; and^ being fo thereof poflefled^,- 

ie the fame Rtcbafd Handfcrd' odort the 

:aid Time when, (^c. to wit, on the adth 

pay of December in the fiitt YcaV of thcf- 

Reign of die faid Lord arid I-^dy th'S 

now King khd' Queen abovefaid^ demifcd 

the Meffoage aforcfaid yiHH the Appurtc- 

nancies to the faid* RicbdrS HuWafd from 

the Feaft rf the Birth of our Lord theii 

next foUowirtg for the Term of oiie whole' 

Year from thence next enfuirig fully to Bd 

ifrho dcmlfed^ compleat and ended % Yielding therefore 

icto the Plain- for the fame Year to the faid Richard 

^^i^ ^^^w fjandfcrd, or his Afligns, the Rent of 

•^ '5*' 15/. of lawful Money of Engtdndi at tfe 

i<mr nioft ufual Feafts in tlie* Year, to 

^ity the Feafts of the Anhuriclatitfn of the 

Blefled Virgin Mary^ St* John the Baptiflr^ 

St. Michael the Archangel, and the Birth 

of our Lordi by even and equal Portions : 

By 
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hf yiatiit of nljiich &id Jhmitt the iaki 
Bkbar4 HMmi into the Me&age afon-e^ 
fiid.wiflh iber Apporteiuiiicei entrtd, and 
w^: fheDeof.f ofic^d, md the fame M«f^ 
icige witb tte Appi]rcen8nce& fop the Sjiactf 
of Ahiee Qoartera of a Year oecopied > and 
becaufe tliefhim of ii/* 5J. df riieReM • 

ii£breikidi^ alcfcr the Benrife fonK^ foi^ 
t|ie ifaki tdircd Qmiters of g Year at thd and for three 
fieaft of St. Afio6W laft paft^ ind' before Quarters Rcqc 
' Ac; Taking^of.. the Goods. land Chaetefe Arrear di- 
afipre&id, etwre; JO fhefameiiiyjhiri H«^ 
/m£ jiix Avi^diratsd onpaid^ tha ikme iVx'i^ 
iM^.kan^^'i^ytcli S7cpm the ^Taking of 
^<700d9^aAd Chattels afok^&id in thd 
&id Place vKinm^ fsfr. and juftlf, &^i fo# 
ftr &id ] I L 5 £; > to . the ftme Richard 
Hm^erd- in/Fdvni afore&id b^lfli^irf Aitear^ 
asutt 4ibe Jl^effitage ^fereOiid wkhvthe Ap» 
pQitenanc^ to^be Diftrdft^^of the fakt 
J^ardHMt^ord in Form aforefiUd 
^rged-alidvboaiidt d(ln4'4!hiff bets ready^ 
to Verify : WhcFcfoue ht pfayi lodgment^ 
and;:a RftCurii of the: Qoodi^altd Chattel 
flfi>Fefaid« 4)(» be adjodg^ ix>.h}ft)> 
. :And.€he^^d'j^*Hii^(i^ that the lU^pl* That 

faid R. Handford for the Rcafett before i^ t^« f^«o^ w«* 
ledged ought not to avow the Taking of^^^*"^*^' 
the po«4s and .^ilhattMs.afore&id: in the 
faid Place where, &fr.; juft, becaufe he 
^yt,* that (hi foki\ n /. 5 /. ^f the-Rent . 
i^>ft:fali4t ihetfoi^^.TimA when, (Sc. were 
fiot in Aif^rear •an* unpaid to the &id i&ViJ^- 
'^djfani^pi^dy nor Y?«i any Pinny thereof 
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« the faid'Timc whenF,' &c. in AitcaF-td 
the fakl Rkbari Hait^^d^ as the iaftt 
JUkbard Hanifori in Ms Avowry aforefidd 
Bath above alledged : And. dus he pray^ 
hwy be inquired of by theCounery : Aiw 
the f^d iJftAjrrii //jw^/^rrf likewife, 6fe 
Therefore the Sheriff is commanded, ths^ 
he cjtbfe :to:come before the Lord abd 
Lady thc'Kir^ and Queen from the Day 
rf the Holy trinity in three Wedts wtew!4 
fecver, (5?^ 12, (^c. by whom, t^cJimA 
who tieith^, 6?r. to recognize, 6ff. beJ-. 
cAufe as well, fcfr. The fimc Day is given 
1^ Che Pifrtteir aforefaid, &c. On Whkh 
Day before the I^rd and Duly the Kin^ 
and Qiaeen at Weftminfiir (:ome the P^tiies 
aforefaid by fheir Attomies ^orefaid; and 
the Sheriff fekth not returned the Writi tiM. 
done atiy Thiiig thcain ; therefore as ben 
fore the SherSf is Commanded, thar ht 
caufe to: comtt before the Ijord and Lad^. 
€heKing-and<^e9h from the Day of St 
Mtcbael 4h three Wedcs whercfocvtr, i^^ 
1^^ &r. by whom; &r: and who nettKet, 
^€. to ree<%ttize, (Sc. bectoCb as weB^ 
-&€. The femfe Day is grven to the Parties 
rforefaid^ i^t. ; \ • ^ 



Deckntton^ 



Legg agaihft Stephens and others. 

Gkucefter^ to wit. n^Hmas StepbenSf £fi|; 

/ Roiert Parkgr^ £%•, 

and Rickard Broke^ were fummoned to 

aufwer to Nub^s Legg in a Plea,- ifrihiy 

they 
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ibtf took Che Cattle of t^im the faid j^ 
^i^iii and unjuftly detained, againft Surety 
tpd Pledges until, &f« And whereon the 
£une Nkbdas by P. Hocs^^/ hi^ Attorney 
coqaplains, that the fatd ^bmnas^ Robert 
and Ricb^rdj on the loth Day of Nwmbif 
Ui the 32d'Year of the Reign of the Lord 
Ckarks the Second, now King of E^igland^ 
&r. at the Pari(h of OU Sodbury in the 
County afore&idf in a certain Place there 
called the Sluh Ridings took the Cattle, to 
Wit, two oxen of him tne faid Nicbokf 
And unjuftly detained them, agai^ft Surety 
and Pledges until, 6fr. whereby the fame 
ifickol^ fays that he is prejudiced, and 
hath Datnage to the Value of ao/. And! 
i^etefore he produces the Suit, ^c. 
i .And the (aid T'. Stephens^ R. Parker and Avowry for a 
~jR. Brooke^ by ST. Edwards their Attorney Diftitli for ao 
conic, and defend the Force and Injury ^^IJ^*"* 
when, &frr and the faid T. Stephens and 
K. Ptfrir^r well avow, and the faid Richard^ 
as Bailiff of the faid ST. 5. and ZP. tsrdl 
acknowledges the T^ing of the Cattle 
aforefaid in the faid Place where, (Sf^ and 
Jdlly^ (if. bccaufe they iay, that die fame 
Place, where the Taking of the Cattle 
afofefaid is fuppofed to be, doth contain, 
and at the faid Time, when the Taking <^ 
thofe Cattle is fuppbfed to be, did con- 
cata in itfelf 80 Acres of Meadow with 
the Apf^^enmees, called Stub Ridings 
fitoate in the Parilh of Old Sodbury^ and 
then and fromr Tltnt immemorial was and 
fti is Parcel of the Manor and within the 
T • Manor 



. ] 
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(aidjj and within if^ie Juriffliftiqp .pf ^^|^ 
Couit-Leef mi View cf tranjcpledge |vi$|I- 
m fpecifiedl y and th^t io^g l?rf^? T^c,^ 
yime^wli^n, £^r. tp wit, qn thc^xoth fi^. 
of M^ti in tjie gzd Yfar pf dae Rf a;nL.9l 
the feid I^icd the noW; IQpgf wd long t^ 
Fore, thp f^d ST. »S. R. P. and pnp J» Nifd 
ktf pf i>4^e 19 4\cjCpj^irtty of iB^4/5?r4,E 

Seifin. , i^ejrc jpi^ntlv iafed 9idv^ jn the i^ .Maiipjp 
|bf 014 Sojttffy afofefai^ with tl;ip Appwtc^ 
fiances^ fltj^fte >i{^iij fhe Parifh^f P^ 
Sodhty a^rmiij^ in i^^ir D^meih^ lUi pjf 
Fee J ^nfl iha^ k the ftid Tipa^^ whcfi, i^c^ 
the faid iV. ^^ yras an^ yet is Occqp«rr 
pf the faid Cbfjp faUe^ Sfub Ri^ffg^ ^m} 
tliat the f^d r. 5: JR. P, and J- JNT, w4^;rfJ 

Prefeription.. thofe whpfe Eftate t^ie fame f. R. and J^ 
_ . . havp In th^ faipe Manor with the Apgyrfcr 

:- . nances, from Tiine iraniemorjaHiaye Jia^y- 
-•• * and been accuftome4 tp^h^vi?, within t^ 
Manpr' aforefaid^ a certain Cowrt of View 
pf J^raqkpledge,. w4 flU T^iPg? ^.Wch » 
a Coyrt €f View of: frankpledge, bfk^gt 
pf all jheJphabit§op| |oj^ Refiants witlw 
the Mmpii: afoFcf^i^ twice a Yev, tp wifi| 
pnce witfi^n f IVJpOjjJ^^neKt^afjrer the^Fc^ 
of EqfifT^ and^ ag^i? jyitfeiQ a. Mogth nexf 
after tb^fej^ft pjF S?.. 4^^W,the Arelwp»4> 
ocfjjre c^cir $t^^ard of that Court for tfee 
iTwe.^5Sflg withjn 4that Mappr yearly ;tp .^ 
hcld,^s tp the f^^apQV ydtii the Appwi^ 

Court-Lcet, cem"nqes.yc)ngii\g-an apper:^ipg {^,ik«| 
^he iai4 xM»f^i #<?V/,fUid Mhmid. f^T 



^r* ^% ^^ 'bbfi;^e nhe^f^ic} time wheny 
<^f • «0 tiKifc ,a^ a Cowrt of View of Frank- 
p}^^ pf . th(? f>i(l 7%rt^^» jR^i^rf and 
J(^k W ^i O^ Sifdbi^ .tiforefaid within 
t^ i^topi*. ;^flre£i4d« j\v!idijn a Month next 
fite^i the. Feaft ^ £f|^ir» tp wit, on th^ 
a 9^ i^ay of 4friiWL fhc'32d J^car of the ^ 
Reign of Ht^ ftid Lord the jjow King df 

'jhen Snew^d- of the 6ld IT. Supbinl, Jt. 
Pmk^tQ^ / i^^, pf ike Court of View 
fof Frankpledge^ >by tbe.Oath jof 12 free 
9Qd lawiM M^ wiw^vi^^ Patiai aforefaid 
refiwt and inh^itii«, then, and Ihefe to 
inquire j^nd prefect thofe Things which (o 
the CbwtrLeet awi View of Frankpledge 

' 9forefaid tjien bcdoiiged^ then in the iame 
Couct i^eing changed apd fworn, then and . 
ith?»e in tbe fame Court it was prefcntcd, Prefeatincnt* 

' among K>cber Things, that the iaid NkbB-^ 
^ l^tg ^^ now Plaintiff) then and for 
jchree Mwths lihen laft pail being Occu- 
pier of fhe ftid Clofe called the ^^ 
, 4U4i^g wisiun tbe |uri((lidtion of diat Cowt, 
'Jiad not o^od tbeKing^sHighway^ being 
-yithio riiePrccind <rf the Manor aforefaid^ 
and witi^iA the Brecin^ of the Leet afore- 
fud, and the JunTdiSion o( th? iaid Court 
x^ View of Fraidcpledgey leading from the 
jPariQi pf Zatf in the County aforeiaid 
proCs the f^ Clofe i:aUed the Stui Ruling 
unto and into a ceicain common Fiidid 
. called Uorw^od Common within the Precinft ForiloppiDg 
of jJ» r«&e Maoqr^^^nd. within the Pxc- * ^*3^- 
T a cin^ 
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and of the faid Leet, and the Juiifdifi^ 
df .the Court of View of Frankjdedge a^ 
fotefaid, which before then there witlun .. 
the Jurifdi&ion of the Coutt-Leet afore-^ 
fiud he had (lopped up and ftnutened^ and 
the fame Way fo ftr»tened and ftopped up 
Chen and ^{xr the Space of three Monti^ 
then lafi: pail had continued ftraitened »id , 
9 ftopped up, ta the common Nufance ef 

the People of the iaid Lord the King there 
by thtf Way (k&ing to pafs ; whereupcm 
the £ud N. Liggj the Occupier of the iatd 
Clofe called the Siui RuUng^ for the Caufe 
wafordfaidy at and by the fathe Court of 
View of Frankpledge then and ^ere yrx 
Amercement amerced.; whkh faid Amercement by Af«- 
tffcercd. feetors then and there in the fame Court 
of View of Frankpledge, to wit, N. JiOnH 
and J'. Adey^ Affeerors in the fame Court, 
thereto then charged and fworn, then and 
there was duly afifeored to 40 j. and farther 
in die fame Court by the faid then Steward 
of the faid Court, and the Jurors afore- 
iaid, it was order'd, that the Cud iV. Le£f, 
being the Occupier of the Cbfe aforefaid. 
Order to opeafliould open and leare open the Way 
the Way. aforefaid for the SubjedkS' of the Lord the 
now King there after to travel and pafs 
before the 23d Day of May then next fol- 
lowing, under the Penalty of 4/. of law- 
ful Money of Enghn^ to be forfeited |o 
the Lord in Default thereof: And the faiqie 
n:. SupbenSf R. Parker and R. Btadke far- 
ther Uy^ that the faid N.. X^j^ aftervrar^t 
,^ .*. • * ta 
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to wit, the. fame Day, Year and Place 1^ 
mentioned, had Notice of the Order afore-^ Notic*. 
laid, and that he being as aforefaid the 
Occupier of the Clofe s^orefaid called the 
Stidf iUtMngy Alii not open die fame Way 
ibr the li^ SubjeAs or the faid Lord the 
King there to travel and pais at any Time 
before the iaid 23d Day of Mary tl^Hsn next 
ttfuing, according to the Form of the 
Order aforefaid, by Reafon whereof at an* 
other Court of View of Frankpledge of 
the faid T.,Stipbensy R. Parker and J. Ne^k^ 
hdd at Old Sodhtry aforefaid' within the 
Manor afc^efaid, before the Steward ^oie^ 
laid, within one Month next after the Feaft 
of St. Michael^ to wit, on the 2gd Day of ^ 

OS^beff in the 3 2d Year of the Reign ci 
the faid Lord the .King abot^faid, by the 
Oath of^ 12 other free and lawful Men, 
being then in the fame Court laft men- 
tioned, lawfully fworn and chained to in« , 
quD^ and prefent in Form aforefaid, it 
V was in the fame Court ^efented, that the Prefentment, 
fetd N.Ugg^ the Octupieir of the Clefe^^".^"^^ 
aforefaid calied the Stub Riding, had not""^*^*^- 
Opened the fame Way for the Kege Sub- 
je£b of the Loud die now King there to 
trwel and pafs, according to th)^ Form of 
die Aid Order laft noeodoned ih that Be* 
half fo as afbit&id thai before for that 
Ptufiofe made; and thai by 'Reafon rhcre&f 
the &id iV: I^, the Occupier of die faid 
Cloie caUed the Stub Riding, had forfeited 
to the imu^ t. Stepbeks, R, Parker and y^ 
T 3 NeaU, 
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Jfhiky tSit Lords £f tli€ Court ibMMA^' 
and i£ the Ms^or a&refaid vrit|i^tiie Afp*t 
purtefaasteet being therl in Bonn aftkrdnd^ 
feifedy the ikid Sum: aiid Ftoiihy of Ib^. 
faid ^L of \zwMMontj <A EngkMi^AxA 
the £dd T. Stephen^ Rohri Pmi^ und: 
Ricidrd hithdtl&fitXMu^ 
tefare tlie fiid .Time Mttn^ ftj^culta^t^ . 
28rfi Day of OMter:\tt tbc j!ad Year^ 
the Bidgn of the ftbtLotd the^ svonr. Kib^V 
the faid 72^i]K7riri«&i art i^^ ' 

Death of one faid m the Coimty aFoilBraid jdis&j. Whetkb^ 
of th« Lords, not onlf theAidrCiiww i«i«i A* Ap|hit4 
trainees eame to thtt Sax^T. ^(qiibem:sit^ 
it Punier by Right of Slirv^o^i^) .bm^ 
^ ' the Right of having t&e f*d AiiMnsectititD l^ 

^mi Bejialcjr asnued fo thet^ thr fiift 
T^iSMifr and ilidito ^^ Ahd the faitteiir^^^^iii^ 

£rff th^ aa thr Tkmt of the . fermtfil Ero^i 
. i<»cm^rfts«ti<£Cbiic%9]aforefkidr0id^ 
find, heki; mid : imHei the Way > a&ra&i^ 
T^ Itepped 4wdifliliBeiiid, add fo ^m-f 
" ^ mtetiy by ' tfce Ciid Jf-^i^^ifi thf^^)dAJ|^i«^ 
d^TtHeClofe afoAefAdv to tftc> d^minaft 
Niifitnce «if the Silbjjsafs of;«he^;ftid ijortt 
tte :Kifsg $ aiid iMAutib th» fiidnSum ^«^ 
iNrrrsdiy of .^i; // tb|Dm ipentiontai; aiDlini^Md^ 
Tiltie idMieb, d^ii^ran m: Aircft/ iMD mt;^ 
mid, ^thb' it Hvas iiethaitdiai.'o^.tlii bid; 

tfatfir^tib lit ftiftoii and^JR; PirM in liht^ 

Avowry for ^Wl-RigfU; Hv«tl *ft*^^ Hisd: lfct..*fi*'J^, ' 

Non-pay. ^^Irv< gB&BiUiS^bfette^^id d: A#^ii^'fttld 
mcnt, * * p 



N.tL8jg at ite iitid' Time wl^«(v.^f. iht-' 
the J^d^^lace Wtvui^i£i2tv. fofii^^^d' Piy > 
nithT* of 4/.- beidg "Iw Fown-^afiRt^&id '^ue' 

;;/ytid fixe iii^ tfianhs' %9< •thftt^'fieitiier'. 

tim/Qitdb «fMd«Mn die £uii> Piaee «^re, 
fiAn.^:£)i! dieR(9[^.siiote&id> befiMre ^< 
Ic;^^ loughc to<iv«wt jvfty ttor A&'-fiiii 
t^Oufd for ttx! ^tt RetUbm ti»« •&)(«(« 
tUuNe in the fiMe Pface M^'t^ Sf'^ 
kobvrieeijgfrjuftt beottiCe>bf)pf«itQlHi^^^lb»Bar,protdUDg 
Anem is Mt faisy fiicti^lQng'»t^B^iitMiy ^«^ iithere wa$ no 
a]wfei|abpe»fcd» let Pk»><be> &iit«'^(ii^j<>ci>^aye. 
iUiiJaya^ .thdP <he« Wat 4fi»rtMo*?ai>:i»r^y'C;** 

'm Wmmt and Fw^ iw'tKer^ OVmMi 
MiMtftrt abbv«itlf;-flnr<M»ingi)>arf(li0it^ fti^ .'• -^ ^^* 

;fo>(iiofed:! iy(td{dli«lM> i»imif4i ^itltf% 
VflmKbt^ far '^Hm ^^^it6ef>^bmf<m9^ 

clw TakikgWid <afih|ft4)e«iattiMi i»lmifll 
Giftfe,t.ibte'=tt)^l«|eci<lotM«^i(^^ to 

MM dW •ly^'fiNMl/'^U/' l&MPI Demurrer. 

9?nBt T 4 • « fai4 



2«o ap.pe.n:diix/ 

fasd ' ahow pleaded» mi^c Maittrin HaSi 
, fkmo ^ontainodf arc. not fufiicient in imr ; 
t6 preclade them . tfa^ find Tbrnnasy^ RAmts. 
and Rifbarit from: having tfadr Avoinry. 
and Cogmfanee aforefaid» and ttuui thq^" 
to tbn Pka in M^nnitr and Form afi»:iH. 
faid pkaded Jbave.no.Neodfity^ Miiiaire fajt; 
the Law.^f the Land obttged : to aily i&ian-- 
^ no* to anfwer :. And. thfethq^ are: i»dy to* 
vcrifyj Whciftfore for! iwant «f a fuffiobenfo 
Flea 10 this .Bdba}f;»r!ttie iamtf SobmiA^* 
jR^^/ W^^Riqlmrdi .t& i>efore: prajr |o$}g$L 
m^i^ aod a Rjeturn dfillbe Cactk afbn(£iid|( 
togetto'MWitb iheirfQMiagea, iGofli.:^iid 
. £3tt^iifie»kJiy,<Hem.^aimtt£ 

" , r. Bidialjf iufliain^i acoevdiiig to tht .Fernttofi 
the ^^ii^:ifi: iucK iCilb made ful.^ni 
vid^» tobe.adiiid|}ed£ojhein^ &^ 

TJiiClttTet. for.Cail^iif I^muri^ int^Laiii^i; ^:!&me. 
Tbpm% di^eetififii iircW^t/iacQdrdwg M 

w SI. c. s. iljjf. air«j|^f , tlieroStatuee.' ki. fiidt;t&^: 

4A1UUC.16. ijjj^ly wade and t^pvidrf, do ^ 

»i4:fi» the C^HXr hflr^:camra& t;hfc .Qififta 
fotioviiAek^ v<o mt«. ipceuiK^ the jMatin! is 
{r^w^ftflTothfrwife dian Jl ia alle^gpd lo 
th^rJJl^^^ tbe,PJaitf|i£r is 

hA^t »nd Ukewife ;befCatife; thftc:Ms!tter 

Chyfcj^ rift not wtirtfeWe hy tbe.;La5*s 

of this. j^ngdpm, of. &igfftnd io .l^e^^Man^ 

v u ; MK )^ iifbich it >ia tiwBppfijJ ill ihb ?Jo<t . 

JA<>«» fa - r::A«ftj d|* /aM, Ni^M^. fay$, .thi^jt. the 

I>«ttnar. ;Pl^ci^5i^(6id.hy;.Mmi:i^^^ i&ii4;:«rW*' 

aiwni iirJw to *(ii.AR«w:y. and epspfc - 



tbait AfotctM 'alKyre pleaiedv M$ii the *. 

MflMer in the &mo containedv arf good 

alidii'i^dent inPl^w ta pnoltidsufae faiii' 

^Ifnmaxj Robert md Rkhsrd^^' it^ having! 

their Avowry and Cc^nifance afitx'efaid ;> 

m^ich £ad .Plea^ and the MaCtw in thin 

fpK a>ifC3ined,*t}ie.faid iViu^ ready 

to verify and previa, as the CoiiM, &Kr 

And bt^afe tile {tsiSbomasy Robert andr 

RkJmdj do not anfwet to that Flea, . non 

tbe>fame hitfaerto^n any wife. 4dny, the 

fane Nkbdas as tidbre prayfi .Judgment^r 

and^ hi& i2>a0iagcs:rs^Di!efaid iby Re^fon i^ 

cte Tsdcmg'fnd iuDjuft €)eteEstittn ofHbD 

C^e aforefaidy to be adjudged to Mo), &€J' 

Wt^l>ecaufe tHeXoort V tfief)fiid Lord • . 

t^Kii^ heforare^noc yet advtbd) fo giird 

their JiadgmmtJEif and upoft:t&e'£ffenii£fes^' 

Djiyt^hcicfcfe i& gjiyen to the^E^rtfes^afdrev • '^^ ^" -^ "^ 

i&A faefons' the: Lord thzlSakig)^fom (the 

Day of "St. J\Scb^'ki three Week^ whercK ' * ^ ; ^ 

foifvery 6?r. to . ihear ^ their ^|nd^s)ftnt oi ' ^ 

and upon the PremiiTes,. becmife Hbt Cotirt 

of Ae.^isiid Lofid^die Kiqgivhttrer>therto6 

ji0C7«t, &?r, - • hi;."^ '/• -^ "; 

JH^famand Hale at the Stii*t% Fkicherl] 

MoariTwer to-^^nuti iR!<Mrj&<)rjin4i Plaij itfby ' -•-«'-'• 

« -I « and 



aiyiruiignftlyfikfiaihed hEip%^ md't. 

Fkig/tsi^i^c: And ^^hocoil tbfe ftid fmbfi^ 
h^ Joba lariat Attomey: cmtsgp^oM^ lilML: 
the iaid ^4^;wd f^nim .iS» aoA.i^r 
of FdmuSBf io the ytb Year Qf tii^ Reijg^? 

of En^lwi,£ie. at ;5^(»g|fra aa thcr QDwqr'l 
afm&idv k a ;certamv£l|ce fihe^d.'caUQd} 
the jLni^ tock the cW «fbrdiftidk;«i IwOIl 
tfasr: f9sd: g^MBtri^ <aM uhjoftl]!^! dttaihsdCviCi. 
^pdnft :Stairctr|r7 and Fkdig^' mmK ^^^ 
wimcby the laid Jamti&^ tWhevb )im^ 
jt^icaed^ ahd haah: £Mma^:J30i tbe-yafos 
of.'2(^qf. :And therefore w &.. prpt^occai^ «Ub. 

Cogrti&ncc Aadf) Acriiad. y^^jfi^i and;5faA» Jfafe3l# 

for a Diftrefs '^^bomM CitMmiki their: AtfiQmef.XQQic^iaarfr 

• for A Fine at drfbpd .tfcsKoioe . ?andii Itijary »wBcaat ^|(j 

» Coart-Lect. ^«L asa Ailiffs^o£ jeottjlboi <Mj^,: GtKfei 

we}! cadifaonricdgeikhe Tafcio^ cf tim Om» 

$£ndind:irt>che faidrfboc^ ^i 

and ^B&ki^fSc. .Bcktaufe .tha?p iajr^ that thcT 

frHtt.Bi^e^ifi whid» the .Taking, of ti» 

Qmr aloMftid isrJupp^rdd^cta be coa&aanHv^ * 

and at the faid Time when the Tajpsgiol 

die Cow «aforefaid is fu[^f<^ to be> con- 

tauii^ nt itfdf an Acce^ofiL^nd witK 4^ . 

Appurtenances in Sbenfim aforefaid ;. wWca 

. laid Towivof #9lE^\i« ^d'^t the faid 

Time wheb, 6fif. anrf alfo from Tinu^ out 

. lmtk;*thff/lA{3piirtai^^ the County 

.Seifin in Fee. gfbpeOnd'i fifiifi4ifclr AkiuM^raor ^fnlkifim 

A|p|n|rtiBi^n6ds i^ M^yMrnhmiyvs^ ^ 

, '" ' ' ' i/ii^ at 
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I 

i^e WftS) itifeiln^in I>aneike'iu:of fbe;^' . 
ami^ the fiid Rmlaniy and sdh tbofe ^hofeiprefcriptioa 
eftade br hath hi >the lame^ Msutdr with durifor a Court- 
A^otteiMRioeSy fot Time opt of Mitad*cc^» 
Innre had» tad be^ atcuftumdd to hiHrcf ai 
C6an-l.e@c or View of Frankpledge of^Ad 
Iteie Matiw^ tiftf wlfeaever ta View of '-"- - ^ ^ 
EVanfcptedge belongs, elf all the Inhabit' '-^ 

\ tanis tfn4 R&fi^afiPts of tkuv Manor, faefofdf 

L, tte SttwaM ^ the fam<s Gmrtifor. tfae^ 

Time beingj'Wfry Year within a Mdoch. 
rimt aftei^ ifte^F^aft of St; Mthael %W 
A|:<gh^el^' at 'that Manor fitfafly to'iw 
beld^ as tt> c>>e fame Maftor With die Ai>- 
jJorfienatKe&ibekftiging : And' the feme Ja^iOaOxm to 
I ys^ JknKt 7i*>^ ftrthci* fey^ that wftMn the?^^ » ^^ 

Mftlo^ afofclSWfeAeiie 48, and from TimA^^^*' 
dttTof ^tiHdrtejih^teeli, fuch Cuftom, tluto, 
tte Jur<^ri tid itl^idire and pf^fectt tiiofe 
1%in^//whtd) to ^hac Ctiurt-^Leec andL 
Vkw of Frank)!)tedge belongs ehar^ aiid< 
^ftri>rrr, at 't>e Court of Vif^'trf Frattfc » 
"pkdg^Xjf iftie Nfanbr aforifatd, httld at^ 
ttldt IViaDor within a Month keiet after fh^ 
Feaft 0f Sk. -^rA^ the Atdmngoly yea^l^. 
\mt ch'ofeA« «fid Ibr ali %l{e. Timt afdre-^ 
ftid liave b^eti^vaceirfir^dyied to choofe^ ^ 
pit^t Mull ft«!tr tiie fehabitants^ WithJn^ ~ 
fUft! MSh6f ifbt^ii «b i^Cdhfttble of thfe^ 

! fenre*^ f^ «riti'Tear in th^t ^ OfEce ; whiehrObjeaed, tbai 

IMA Mah fe«lea»i hath t^ik««iupon hkrt^J»i«»«t'^ 
f^lUs ahd'ftdnttlitli^itti»iiWwf^d li«^ 
- 3 been *™*"»* * 
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been ufed and accuftomed to take upon. 
9 lumfelf: that Office, and hath taken -and 
. \ hten accuftomed to take an Oath for Ae 
due Execution of that Office,, under a: 
tfeafonable Penalty, for all the Time above* . 
fcicj, by the Jurors afore(aid at fuch Court-. 
Lcct and View of Frankpledge in that 
A Cout-LeetBdhalf fet : And the feme Jofcf^ and John 
Wi fanhcr fay; that the faid Rowland being 

Lord of die Manor aforefaid, and of the 
-faxhe ^n Form aforefaid fcifed, kt a Courts 
Leet or View of Frankpledge of that 
Minbr, held at that Manof within a Month 
ncit after the Feaft of St.- Michael the 
Archangel, to wir, on the nipth Day pf 
< -y OSt^her in the fifth Year of the Ragn erf" 
* ' ; - . , the Lofd William now King and' the Lady 
'^ ^ Marylztt Queen of En^andr ^c. before 
Henry Fryth^ Gent, theft &eWard to the 
feid LRw)!/4«rf of that Court j the faid y^fwx 
Fletcher then and lortg befoffc bfeing an in- 
iHkbittot within the Manor, aforefaid at 
Sbtnjtim afordaid^ and a proper Man to be 
Gonftable bf jhe faid Conftablewidc <rf 
5*«j^d«f aforefaid, by £. ^htfrnim^^. Graces 
%C. JiA. J.H. W.M. W.R. HT.W. 
^'S. J,M. y.S. J.J. Md ^- A..go(xi- 
^pd^ lawful Micn|» and khabipng, within the 
M^nor aforel»(d,k' md iheo Mi^ .(here in the 
lahje Court charged and fwom lo knjuiiej 
and ptefcBt thofef Tjrings, which to that 
2; ; r y^oGoprt-Lcct andjVievir oTFraeJcpledge bc- 
Tke PbuotfiflF nlo»ged^ dyly j9t)<i according t9 !^he Cuftom^ 
^5^ ^^^^cfaid ws chofw lo.be Conftable of dj?: 
**• *'^^""rr./. .Conftablc. 
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Conftablcwick of Sbenfion aforefaid for oiho 
If ear then next enfuing to ferve in that Of- 
fice V and thofe Jurors then and there in The Oider of 
the fame Court ordered, that the faidtbcjury. 
Jams Ihould take his Oath for the due JJ*^^"*;^ 
Execution of his Office aforefaid, under yj^g^ 
the Penalty of forfeiting- 40 s. whereof the 
laid James Fletcher immediately afterwards^ v 

to wit,, the f«ne Day and Year there had 
Notice : * NevCTthelefs the faid James hath ^ 
not taken his Oath for the due Execution j^^^ ^^ 
of the Office of Conftable aforefaid, not this to be 
hath executed or taken upon himfelf that naqglic ; for 
Office, bi« to do it then and often after- ^^ ^^ Aqr 
wards there abfolutely refufed 5 wherefore J^*J.^>^ 
afterwards and before the faid Time when, hcfhooWhave 
6?^> to wit, at a Court-Leet or View of Notice of fuch 
Frankpledge of the faid Manor of the faid Kkffioii, and 
Rowlands held at that Manor within z\^^^^t^^ 
Month next after the Feaft of St. Mchaelf^^^^^ 
the Archangel, to wit, on the i ith Day of Peace to be 
OSlober in the 6th Year of the Reign of rwom, be 
the faid Lord King William and the Lady fliouldbepre- 
Mary bte Queen of £.^W before //.«ry ^^^^^ 
Frytb then Steward to the fai|d Rowland of next Court, 
that Court, by Edward ^bomlanj J. C. and (hoold be 
. . amerced, aad 

the Anoerceroent affeer'd. The Conrt alio hdd it naught for not lay- 
ing the Notice more particular, as that he was preient in Court, or 
that he had Notice giveh that he was elected CbnUable, and re- 
ared 10 take an Oath before a Juftioei of Peace. . A feoond Pre- 
fejxtment prout per Recovel, i^c. The Fine not paid. Note ; It is 
faid in a Cafe in Moore, That the BaililFs (hould have had a Warrant 
from the Steward to dlftrain. 

- • • • ■ fF.P. ' 



mp. T^a ^.G.y.A y:y^s.H.iF.^t 

% A. good and Uwtal Men tbcsa inMbit^og 

ui the Cafioc Cquic Iword and charged co 

* ; inquire .and prefent thofe Thicg^ wh^b *# 

that Court^Leet or'Vjte^ of FfaoJcpfedgt 

^ ' J^elong^d, ic was {Mrefentedv t)iat ^ ^^ 

James FUteher^ becaufe he w^ duly ekft* 

ltd ito be Coriftahte ^ the Co^Wewick rf 

/ / ^ Sbfnfiw afor^faid at <jhe lad Leet held for 

. . , the MaDer aforefaid* and under the Pe- 

naiky of 40 s, on him fet^ W^as ordered to 

* take.upoa hinfifelf that OflSce^ amd executt 

it» and t/kit hUOatb in Foroi a^bref^d for 

j^ due Execution ^ dbal OfBce ; whidi^ 

«r any Part wb^eof^ he had eoc d^ne^ 

« vhei^one he liad &rieked to the Lord <tf 

the Manor aforefaid the;i%id 40 j. of the 

Fen^lty aforef^di then to be paid to th^ 

Lord of the Manor afofelaid, as by the 

Record thcnecf ia the Ci^ody /of the faid 

^wasd of theCourt of tfi^e Manor of hm 

' , the faid Raa^mii^ that Manor tenpraining 

oiore.fiiily q»pears ^ Afid faecaufe the f^^^^ 

40 s. Um that feioalty to the fKrhe Rfiwkmij 

*- fo as aforefsud being Lord oif the Manor 

s^ordaid, at the faid Titne ii^hen^ Gfh vftit 

^ in Arrear and unpaid^ the fame Jofe^ and 

, '* John Halij as Bailiff*^ of hini the faid 

Mawlamdi well acknowiriedige the Taking <of 

the Cow aforefaid in th^^ fiiid Place 4n 

which^ £s?^. and joftly, &e. for the fame 

^OA fds^. the Penalty (nt Atoercement afare- 

^ S ' faid 



A P F E H 13 l:3^c d87 . 

t0it^iiii4&»ii^fi^i^ being iittA^ ' 

X^ by .the f4idi J^i^^j^J^bB.^^uvnt ^ 
0. (b^ Cogatiknce afordaid ii^: p^kaiding 

T^lwg of the GoweUardaid in Ihe tid 
P%e in which^ &c, ougibc nol: lb itedunnrf 
k^gfi juft, becwfc^ he fayfi^ tfaat^^fe Pin 
afordr^d i>y themtlie iatd 3^i^Jafiid feim 
inM^ncr and Form a&r^&vd aboireipkad^ 
«d, '2^ the Maicer in the ikmerdotaifiQd^ 
«i^.jOiK fuificiem in X^w tojacldipirkdgt 
the Taking of the Covafoiefi^d m tha 
&ld Place in which, '(^c. |i^' and that, hs 
$9 that Cognilance in Mttipcr.iaod Fx)«im 
^orefaid niade and pkadcdhadilno Ne*» « 
€<^ity9 nor. is by the Law of dkci Land 
phlig^^ to aiifwer;r iAnd this he is teady 
to verify : Wherefore for want of a ftffiir 
cient Plea in this Behalf the fame James 
prays Judgment, and his P^ni^ea by 
Keafon of die Taking sukI unjuft Detention 
pf i\m Cow 4brdald» t» ibi» ttdljvKJg^ ti> 

. 4ad *he iai4 7^<pi& Wid Jvitm Sxf^ tbtf JoinderinDt- 

fh« plea ^<ir«ftid bv tlwii>'th«faid y^"*««- 
sifi4tjf^kn in Manfier.a0di.Foim..a&kiie£tt^ 
fi^v9 ^«bded, and t;b<s Matter\jojdie,iuB^ 
«pn|;aii;«4. ^^ good and i&ffiiaient; on. Law 
f^r.thcm the iaid Jff^i and Jiwhi lo ao* 
jh^^wltdge thjc^ Ta^Qg o£ tiie Gom a£&uh 
^M .li»« f»i4.PIittl iffi^«laah». f^gi xvA^ 
i:.* *rhidi 
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vliidi lai(| PJea,' aad •the Miuter in thtf 
famt contaned, they the iaad y^f(tpb and 
* John arc ready to verify and provei, as the 

: Courts &<• Aqd becaufe the faid Jmu; 
hath not pleaded or anrwered to that C<^ 
pilance,' nor hitherto- any way denied it^ 
the femt yofi^k and Join pray J^idgment, 
- and a Return of the Cow aforefaid^ toge^ 
ther with their Damages^ Cofts and Charges^ 
according to the Form of the Statute in 
fuch Ca^ made and provided, to be ad- 
judged to. them, ^c. But becauie* the 
OxirCof the iaid Lord the King now here 
are not yet advifed to give their Judgment 
of and upon the Premifles, Day therefore 
b.giv(3i. to the Parties atbrefatd before the 
Lord the King until . . wheVefoever, 
&V. to. hear their Judgment of and upon 
thofe Premijies, becaufe the Court lOf the 
faid Lord the King now here thereof not 
yet, fcfr»^ 

Sylas ftitus, Efyi againft Parkins^ Knt 

Declaration. HerJ^J^^to wk.jrf/:Mafn Perkins late of 

_ *^ Bujbty in the County 
4ifbreiaid, Kht. was fpmmoned to anfwer 
• to>i5^ 3^iMSj Efq; in a Pka, why he took 
ihe Cattle of him the faid <S;^j and UQ« 
Joftly detsuned them, againft Surety and 
•JPiedge?, 6?^ - And'whereon the fame Sylas 
hf John U^^rburton his Attor^iey complaina, 
^lac the. laid l^1S/&V2ffi on the i8th Day of 
jMsti iftUh^^ firft Yea^4^* (he Reign ot tbe 
\\r.i. Lord 



t/atd Jams the Second) now King of 
kn^lanJi *6fr. at I3if/bexj ifa a certain Placfc 
there called Marrjibill Grdundj the Cattle of 
hitn'thc'faid ^^/tfj", to Wit^ 36 Wether 3 Lc?. i^jj 
.flieep,' 12 ewe Iheeu and 8 lambs^ took 
and unjuftly dctained*tbemi againft Surety 
and Pfcdges until, (^c. whereby the fam^l 
Sylds^ fays that he is prejudiced, and ha<h 
Ddmagc tb the'Valiic of 10 7. Ahd there- 
fore he' produces the Suit, * (^c. 
' And the taii WilRainbY Randal Baldwin Arbwty and 
his Attorney comes and defends the Force CogniCuicc 
and Injury when, Gfr. and the fame WH-^Jl^''" 

' Ham in^hls own proper Right well aVows, 
kna as Bailiff to Algernon Earl of Ejjhc^ 
wdl acknowledges the Taking of the Cattle 
aforefaid in the faid Place m which, t^c. 
and juftly, t^i. bfccaufe he fayS) that the 
fattie Place, in which the Taking Of the 
Cattle aforefaid is fuppofcd to be^ contiinSj 

' aiid at the faid Time, when the Taking of 
the Cattle aforefaid is fuppofed to be, did 
(ioniain in itfclf two Acres of Failure with 

* the Appurtenances in Bufiey aforefaid^ 
which faid two Acres of Pafture with th6 
Appurtenances are, and at the faid Time 

; when, &c. were, the Soil and Freehold of 
them the faid William and Jlgtmon Earl of 
Effex\ and beiiaufe the Cattle aforefaid at 
the fiid Time when, fefr. were in the fliid * 

two Acres of Pafture eating up the Gfafs 
in the fame then growing, ana doing Da- 
•ttiage thefe, tlrt fvme William in his own 
|)ropcr Right wdl ^vows, and ai Bailiff to 
U - 'thi 
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the faid J^cnwp Earl of j^^, well . a^ 

l«d in the faid Pficc in which, {^c. md 

juftly, (^c. fo doing D^age thei;e, &c. 

6ar» that die > Ahd the fiud ^|K£if JfayS) that the iakl 

/^f««tgkF '^WiUiam!, fbr the Rcafon before alfedgcd, 

Sf of the ^P T*tfig qf the Cattle aforcfaid in the 

Manor of ^ J^U^P '^^ vrhici\, C#^; ought. hot 10 l^s 

Ji5/jJ{jr, G^r. own proper Riglft to. avow, and a$ BailSBP 

• of thte fad Earl to acknowledge joft^ be- 

;C9ufe ne fays, that th^ iaid, two Acres of 

I^^Bfhjre in which, &r^ are, and at the laid 

^'mfi when, (^c. .and alfo from Time iflii- 

^ mcmoriat were, Pafccl of the Alanor of 

\BuJbrf and Cuftomary Land of the iame 

Manor, and deniifcd and demifeabk by 

:.Copy of Cburt-RoU of that Manori by 

/the Lord or Lords of the fame Manor, -or 

by their Steward of the Court of that 

Manor fbr the Time being, to any Pcrlba 

i or JPerfqns willing to take them in Fee* 

fimple^ or otherwife, at tJic. Will of die 

Lord or Lords, according to the Ciiftom 

That the De- of tbr Manor aforefaidr And th^lamc 

fcndant bang gyUs farther fays^ that the faid Earl and 

JJ^J^J^^^^ the'^id Time when,- ^r. 

cd it to the tjo wit» on the aift Day of j^l in the 

Plaintiff in firft Xear pf the Rc^n of the fajd I^ord^ 

9ee» accon^ t})^ ^p^ King abovefaid, were lawfUlly 

iDg, i^c. ,.. Loj^^ of ({,g Manor aforefeid ; and^jhe 

... Xjiid Earl and fVilUam^ l?eing then Lord^ of 

,. t&^ Manor aforefaid, the. fanae Earl ind 

-■ i^ ■ K.W0om afterwards and before th^ i&id 

3 Time when,-^f. tp wit^ on the feme iift 

• * - Day 
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4)^7 of 4^77. in the fitft Year aboveiaidi 
^ a Coiu^ pf theqa tKe faid Earl and Wit- 
4(§f»^ 4^,^heir Mancf ,^^ then he]d 

:fQr tha^ MfKKMT FJfhin the Msmor at ^i(^ 
^j^iMToiaid kk the County o£ Hartford^ hy 
,fi9e9j(e(«ii^i^^ Gent. t)icn their Steward 
iof the Cow^t of .their Manor aforeiaid/ by 
rCoggr of. Qourt-Roll of that Manor granted 
,,^{0ud ^ A^^ ^ Pafture with the Ap 
^puiiQ^anoBS, in jvhicb, .&f* Mm;ig other 
:.ThM^S| ^ the,^ .&r/«]r ^ Td have and to 
,)bold jOj^th^';^me iS))^, bis t:Ieir$ W Af» 
Jgns £9r.ev^c!r,>ac the Will of the Lords^ 
according to the Ci^m of the MaQOt 
.uf|fcp:6i^^;a|)d,tbe fame ,1^^ accofding 
^ JO tt^^^i^m of the NIanor aforefaid, tj^n 
^;fnd thjere/y^ admitjte^ Tenant thereof: 
..By Virqie of which, faid Grant and Ad- 
^ le^a^n, the fac^e J&flis before the ^d 
-cTime j^hen,^ Csf^. int9^the iatd two Acres 
-.j^f Pw:ure wliJi t^ Appurtenaces in which, 
'J ^c. aipo(rg ^if)MX Thi^ag^ entrcd, and was 
i>il4 yet is thereof ieifed \n his Demeine as 
..jof.JFccj.atthc Will of the Lords, accord- 
:Wg totl^ Cuftom 9f the Maoor aforefaid \ 
..J9n4rh<^ (he faid Sylas being fo thereof feifed, sod ke behg 
^th« fa^Ki -Sj'^ b«;^<>re the faid Time when, MM poi in 
• (i?f. put .his Cattle aforefeid into the faid*»^^*»^ 
; ..two. Aqrcs of Pafture in[ which, &r. to t 

_feqd on thq-Gfrafs there then growing, and 
:.^ ihofe Catfle ifrere in the faid two Acres of 
► J J^^fturc in which, 6?^. fcedipg on the Grafs and the D«- 
Ihcre then gipwing, until fhc faid 'i^^^^^^ £S3 A« 
r.jfvhk^m. the fud A 8th Day of May in 
XJ » ' ' ' ' tht 
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the lirft Ytar abof^cftid,'^t Sfi/Btf afiwe* 
faid,- in the faid two Acres, of Paftore 
•-tailed Marrybitt Grtmnds^ in whacK ^^^ 
vtook the Hfemc Cattle of; the f«d Sylas aiid 
vtinjaftly dctaintd' them, againft Surety ^stA 
^ Pledges, until, Gf r. as the feme Sjlas abofc 
;• againft him cbmplains : -And d^is he is 
^ready to verify: Wherefore for that die 
•HTaid William Parkins tht Taking of tl^c 
'^-Cattle aforefaid liath above confefied, Ac 
V'fame Sylas yrAy%' judgment^ ahd ^hfa 13*- 
:* mages by iReaion of the Taking and un- 
^^ jaft Detention of thbfe Cattle, to be iri- 
" judged to Mm, &c. ^ 

Repl. That* And the faid fF, fays, that^ell and true 
chcLand is it IS, that tbc faid two Acrcs of Paftwc 
held of the : ^itfjf the Appurtenances in vrtiich, &f<?. arc, 

Manor Of M. ^^^ ^ ^^^ ^^^ .^.^^ ^j^^^^. ^.^ ^^ ^j-^ 

frpm' Time immemorial were. Parcel of 
•the faid Manor of Bujbey^ and Cuftomary 

' Lahds of the fame Manor, and demifed 

and demifeable by Copy of Court-Rolh of 

that Mahor, by the tord or Lords of the 

. fame Manor,, or by their Steward of the 

' Court of -that Manor for the Tltnc being, 
to any Ptrrfon or Pcrfons willing to cakc 
them in Fce-finApfc, oi* otherwife^ a? 'the 
Will of the Low or Lords, • according to 

• the Cuftom of the Manor aforefaid 5 <ind 
that the faid Earl and ff^; before the faid 
Time when, &?^; to wit, the faid 2sft^y 
of 4>r/Tin the firftYear of thtf Reign of the 

• faid Lord the nOw JCing abovef^,'*^crc 
iawfuHy -Lords of die Manor aforcfeid ; 
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and that the f^d Earl and IF: then being. 
Lords of* the Manor aforefaid, the fame. 
£arl ziiAW. afterwards and before the faid. 
Time when, fcf^. to wit, on the laid 21ft 
Day of Jpril ia the firft Year abovcfaid, at 
Bi^ey aforefaid in the County jof Hertfori 
dfcrefaid) by the ^aid ?^. Smithy, then thein 
Steif^ard of the Court of their Manor afore- 
faid, by Copy of Court-Roll of that Manor Grant by 
granted the faidtwo Acres. of Pafture with Copy, 
tlie Appurtenances in which, ^c. amotig 
ctha* Things, to the fame Syks \ To have 
»d to hold to the fame Syhs^ his Heir^ 
and Afljgns for ever, at the Will of the 
Lords, accprding to the Cuftpm of .the 
Manor aforcftid 5 and that. the faid Sylas^ 
-according to the Cuftom - of the Manor 
'aforefaid, was then and there admitted . > . . 
..Tenant thereof^ and that by-Virti:e of the 
'Grant and Admifllpn afore^id, he the faid 
^ias before the fold Time when, fcf^. iflto 
the iaid two Acres of Pafture with the Ap- 
purtenances among other Things entredt 
-and was thereof feifed in his Demefne ^^s 
,of Fee at the Will of theJLords^ accord- 
ing to the Cuftom of the Manor aforefaid, 
as the faid Sylds above by pleading hatn 
.alledged: But the laid W. Parkins farther 
fays, that the faid two Acres of Pafture 
.with. the Appurtenances in which, 6?^. » to- 
'gether with the other Land? and Tenc- 
inients in the fame Copy, mentioned, aad 
' by the fame Copy to the faid Sylas and hjs 
fkk^ j^ranted^ .aud .to wluch the faid Syks 
T , U 3 was 
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was r» afore^id admitted, at theTaid Time 
dP the Admiffion of die faid Sjflds to the 
Tlie jaOr ftmc, were »nd yet arc of the clear yearly 
Valw- Val«c of 2S /. ahd that the fakl' Earl and 

IK by the faid r. Smith in the faid full 
Court of th? Manor aforefaid, held within 
it^ MancH" on tfic faid 21 ft Day of -^^7 
in the firft Year of the Rpign of the faid 
Lord the now King abovefaid^ he die f^d 
jr. Smitbj being then Steward as aforefa^ 
, of the {aid E|irl and ff^. then Lords of the 
Manor aforeftid, of the faid Court of their 
Manor aforefaijd, after the faid Admiflion 
of the faid S. Titus to the faid two Acres 
in which* i^c. and the fa:id c^her Lands 
and Tenements by the Copy aforciaid made 
to the laid 5yiw granted, then and. there 
TJif Fiat, did ajQTefs and appoint the Sum of 35/ for 
the Fine for the raid Grant to the faid Sytas 
crfthc feid two Acres of Pafture with tiic 
Appurtenances in which, &c. and the 
Other Lands and Tenements afofefaid, by 
the Copy aforefaid in Form aforefaid grant- 
ed» to be paid by him the faid Sylas to the 
f^id Earl and ff^. ^)eing as ^aforefaid Lords 
of the Manor afprefaid, on, the firft Day of 
Jtiay then nestt enfuing at the jPorch of the 
, Fwrifh Church of J?i{/&^ aforefaid in the 
fed County of jSertford -, and that the faid 
iff las then and there, to wit, at the Manor 
tfereiaid, of all and fingular the Preroiflcs 
^ liad Notice : And the mA fF. farther laySt 
Att the^Pinc aforefaid for the Lands ifind 
^ 'fencnaents by the Copy aforelaid 'in Mah- 

\ per 
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ner ^d Form aforefaid granted to the faid ' 
i^yhs was a reafonable Kne! r&fli i}ak the 
faid S. fitus^ akhb' he Had Kdtice'^from 
the faid Lords of the Manor afortfaid;' sit - t 

the Court aforefaid held as aforefaid a the 
Manor aforefaid, on the faid 21ft Day of 
A^it aforefaid; of die Rrcmiflfes ifbrdTaid, 
did not pay to the faid JEarl and W. Lords 
of the Manor aforefaid, or cither of them, 
the faid Sum of 35 /. for the Fine aforefi^ 
in form aforefaid affefled, on the fatd JBfft 
Day of May then next ertfuing th^ Ad- 
miffion of him the faid Sytas at the laid 
1?orch of the Pariftf Church of Buft^ 
aforefaid, but the fame 35 /. to the fetd Forfeiture for 
Earl and JV. then and there abfolutely de- Non P»y- 
hied and refufcd, and yet doth te&fe, toJJJ;^,^^ 
pay 5 whereby the fame S. T.* hath fotfeited ^ nacertain 
to the faid Earl and fF. being as afoi«(&id Fine is* no 
theX-ords of fhe Manor aforcfafd, whei^of, Fortoiiie. 
pc. all his cuftomary Ritht, Eftate^ TWe^^^^J 
and Ihtercft aforefaid, of and in the faid ^^^ ^^ 
two Acres of FiflTure with the AppUitc- to be a De* 
nances in which, Gfr. and the faid other maw*- 
iJiands and Tenements in the Gfanl aftr*- ^'<^ f ^- 779- 
faid fpecifiid ; after which fad Forfeiture ^"*- J*^' ^''^ 
m Form aforefaid made, and feefofe the 
: faid Tfme.wHefi, T^c. the laid Ear! ahcTIT. 
being as aforefaid Lords of the Manor 
aforefaia, into the faid two Acres di^y 
fture with the Appurtenances in V^hich, 
Gfr. entrcd, and were arid yet ar^*thfcl*eof 
feifed in their Detttefne'as bf'Fce ;• 1aiid 
"bticaufe the CaWe 'aforefaid iacftcr thtf Ehtry 
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siJForefiud, to wk, at the faid Tuxii^. wbefii 

&fr. were in the hid two Acres qf Fafture 

Vith the Appurtenances io whicb» &^f 

eating op the Grafs in the' fame then g?ow^ 

ingt and doing Damagit there, ,the iame 

fT. at be^rein his own proper Right well 

avows, and. as R^iliflf 19 the faid Earl well 

^cknowJedgies the TaHing of the Cattk 

afbrclaid in the Cud; Place in. which, &r. 

wd juftly, €$?^. fo doing Damage thdre; 

And this he is ready tp verify : Wherefore 

m before be prays Judgment, and a ReT 

turn of the Cat(le aforefaid, together witli 

his Qamages, Coft^ and Erpences by him 

about his Suit in thi$ Behalt fuftained, ac- 

JP1H.9.C19, fociding to the Form of the Statute in fu(^ 

Cafe thereof lately made and provided, • Gp 

be adjodffed tp him, &r. 

fretefting the And (|ie tsMSylos by protj^n^ that the 

Fine is uijrca- Soip' afofefaid' of 3^/. for the Fine afotc- 

J^^'^'faid for the faid Lands and Tenements by 

Ly a Yearns ^^ Copy aforeOiid to the faid Sylof in 

yiltteooly. Manner and Forni afore&id granted was 

not a reafonable Fine, as the iatd IT, above 

by pleading bath alledged, for Plea the 

feme Syks fays, that within the Manor 

^occfaid there is, and from Time tmiiie- 

rnorial hdth been, fuch Cuftom ufed and 

approved within that M^nor for all the 

Tin>e aforefaid, to wit, that every Peribn 

or Peribns who fhpuld be admitted Tenapt 

p^ Tenants to any cuftomary Lands or T-t- 

pements of that Manor by Copy of Couit- 

.^mi of that M^or, hath and have hem 

*r4 
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and ought to pay to the Lord bv Lords of 
the fame Manor for the Time being, for 
a Fine for his or their Admiflion to fuch 
euftosmry Lands or Tenements, fo mtich 
Money as thofe Lands or Tenements were 
worth by the Year at the Time of fuch 
Admiflion, and no more: And the faid The Lands 
S^las in Faft fays, that the ftid two Acres worth but 
of Pafturc with the Appurtenances in ^ich, ^VjjZJ^^* 
&fr. together with* the other Lands ^^^J^^tov^^ 
Tenements in the fannie Copy mentioned, 
^nd by the fame Copy to the faid Sytas and 
his Heirs granted, aifd to which the faid 
s fylas was as aforefaid admitted, at the 
Time of the Admiflion of the faid Sylas 
to the lame were worth, and yet are worth, 
by the Year 28/. arid no more : 'And the 
fame Sylas farther lays, that at the Time 
of his Admiflion to the Teneitterits afore- 
faid with the Appurtenances, to wit, at 
(he faid Court or the Manor, held within 
that Manor on the faid 21ft Day of Jpril ' ^" 
in the fir ft Year abpvefaid, he was ready 
and ofiered to pay to the faid /K dien one " 
of the Lords of that M^nor, being then j- 

and there prefent in his moptr Perfon, fo 
much Money as the faici cuftomary Tene- 
ments with the Appurtenances were worth 
by the Year at the Time of thfc Admiflion 
pf him the faid Sylas to the fame, to wit, 
28 A of lawful Money of England \ which 
faid 28/. the faid H^. then ahd there ablb- 
Jutcly refufcd to receive or accept of the 
(ame Sylas : And this he is ready to verifys 

Where- 
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Wherefore.^ before he prays Judgment, 
9jxd his Damages by Reaibn of the Taking 
afxl unjuft Detention of die Cattle afore- 
f^df to be 9djudged to him, &fc. 

Dcfliiincr. , And the faid ^. fays, that the Plea d 
the fai4 Sylas above in rejoining pleadedf, 
and the Matter in the fame contained, are 
not fgfficient in L^w to preclude him the 
£Ud ff^. from having his Avowry ^nd 
Cc^fance aforefaid, and that he to that 
. Plea in Manner and Form aforefaid jplead- 
ed lath no ISfeccflity, nor is by the Law 
^f the JUuid obh'ged, to.anfwer : And this 
he is rcad;^ to verify : Wherefore for want 
of a fufficient Plea m this Behalf, the ifame 
W. ^ befpr^ prays Judgment, and a Re- 
turn of the Cattle aforelaid, together wit^ 
jtus panjiages. Cods ^d Expences by him 
about his Suit in this Behalf fuftained, ^c- 
iX)rding to the Form of the Statute in fiich 
Cafe thereof lately tpade and provided, to 

TteCanfe,. ht adjudged to him, ^c. And for C^fe 
.of Demurrer in Law to that Plea, the 

S7EI. C.5. 6ni« ^- accprding to the Torm of the 

4 A. c* 16. Statute in fuch Cafe thereof lately made 
and provided, fets down^ and to the Court 
' here cxpreflcs this Cayfc foUpwing, to wit, 

„tbat the Value of the Land remain3 in 
Eftiqution, aqd the Cuftop aforefaid by 
the jfaid.^/^ above in pleading pretended 
and .aUedged is ipcertain, infufficient and 
void in Law, 



And 
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And the fiid Sylas^ for that he h»lh Joindcrinlk.^ 
above dilcdged fufficicnt Matter in Law »"*™*'- 
in his Plea afbrefaid above in rejoiniAg 
pleaded to predude the faid fT. from ha- 
ving his Avowry and Cognifance aforefaid^ 
which he is ready to verify, which fatd 
Matter the faid U^. doth not deny^ nor 
thereto in any wife anfwcr, but altogether 
refufes to admit that Averment, as before 
prays Judgment, and his Damages by 
Reafon of the Taking and unjull Detfen^ 
tioh of thfe Cattle aforefaid, to be adjudged 
to hfm, (^c. And becaufe the Juftices he#e 
will advife themfelves of and upon the 
Premifles before they give Judgment therft*- 
on. Day therefore is giveft to the Parties 
aforefaid here until on the Oftavc of St. 
Hillary to hear dieir Judgment thereon, 
becaufe the fame Juftix:es here diereef not 
yet, GjV. On which Day here comes as 
well the faid Sylas sls the faid ff^. by their 
Attornies aiorefkid ; aod hereupbn the P«- ^ 
miffcs being feen, and by the Juftices here i*c1 
more fully uhderftood, it feems to the-faid 
Juftices here, that the faid Plea of the feid 
Sylas above in rejoining pleaded, and 'the 
Matter in the fame contained, is fufiieient 
in Law to preclude him the faid ^. from 
• having bis Avowry and Cdghi^ce afore- 
faid, as the faid Sylas hath aU>ve alkdged ; 
wherefore the faid Sylas ought to recover 
his Danlages againft the fatd JK by Reafon 
of the Taking and unjuft Detention of the 
Cattle afoM^d; But becaufe it is un- 
known 
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Itqpky i« known what Dariiagcs the fald Sylai hath 
^"^•^' fuftained by Rdaifon of the Taking and 
unjuft Detention of the Cattle aforefaid,'the 
Sheriff is conmianded, that by the Otth 
of good and lawful Men of the County 
afprefaid he diligently inquire what Da-- 
mages the faid Sylas hath fu(lained, as well 
by Rcafon of the Taking and unjuft /Re- 
tention of thofe Cattle, as for his Cofts 
and Charges by him about his Suit in this 
Behalf fuftained ; and the Inquifitxon which 
he Ihall thereof make, he certify here from 
the Day ctf Eafier in 15 Days, linder the 
Seal, (^c. and the Seals, fc?r. On which 
Day here comes the faid Sjlas by his At* 
torney aforefaid y ^nd the Sheriff, to wit, 
yofepk Edmunds^ Efq; hath now reuirned 
here a certain Inquifition taken before \i\m 
at Stevenage in the County aforefaid oir the 
15 th Day of Afril laft paft, by the Qath 
of 12, yc. whereby it is found that the 
(aid Sylas hath fuftained Damage by Reafpn ' 
of the Taking and unjuft Detention of the 
Cattle aforefaid, beude his Cofts and 
Charges by him about his Suit in this Be- 
half expended, to four Pence, and for ^ 
'Sfgned 3 May thofc Cofts .and Charges to 6 d. Therefore 
% Jac. 2. ^ \i is confidcred, that the faid Sylas do re- 
' cover againft the faid William hi? Damages 
.aforefaid to 10 d. by the Inquifition afbrc- 
faid in Form aforefaid found, and alio 
9/. 5 J. %d. to the fame Sylas^ zt his Rc- 
- queft, for his Cofts and Charges ^forefaidt 
-by the Court here .of, Increafc , adjudged ; 

V which 
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'*i^hich fald Damages in the Whole amount 
•to gli 6s. And the faid IVilliam in Mer- 
cy, (^4. 
This Judgment was affirmed en a Writ of 
\ Error. 



A' 



ND the faid C. by R.B> his Attorney, An Avowry 
_ _ cpmca and defends the Force and In- fof Dunagc- 
jury when,' i^cl arid' well avows the Taking ^^^\ *",'**• 

M the iaid Cattle in the faid Place where, ^owT' 
fcfr, to be igfli becaufe he faith, That the 
faid Place doth, and at the faid Tioie 

' when, £5^. did contain in itfelf tefi Acres.. \ •;. 
of Land with the Appurtenances-, which! : » 
ten Acres of Land with the Appurtenances • > 
arc," and at the Time of taking the Cattle ^ < 

aforef^ were the Soil arid Freehold of the. / .^' • 

. faid C and becaufe the Cattle afocefaid, at 
' the faid Tinic when, 6?f.. were ii;i. the faid 
Place, where feeding upon the Grafs there 
growing, and doing- Damage there, the , 
faid C- well avows the Tiaking of the^ Cattle t/ J < 
aforefaid, in the faid Place where, &^. and f^; 
j«ftly> ^c. for the Daimage there fo done 
• ' as aforcfaid. 

I And the faid {Plaintiff) faith, That the ; 

V faid C ought not to avow the Taking of 

. the Cactlc aforcfaid in the faid Place where, 
ISc. to be juft, becaufe he lait;h, That the 
faid ten Acres with the Appurtenances are; 
and ac the faid Time whcnt 6?c. were the 
Soil and Freehold of the faid (Plaintiff) 
and not the Soil and Freehold of the faid 
C as the faid C. hath aboye allcdged -, 

and 
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and this he prays laay Ik ioquirod .^'bf 
tl. GdL 574» the Country i and thciatcLC does lifeevti^ 
S7S- the lame. . . ^ 

Pippin and another at the Suit of 

^Mayngrjd. 

Trfn. II W. 3. in C.B. 

'Dechration in ReplefHn for itbe ^idtixfg^ 
the Plaintiff's Caille. ' 

TiieDefen. A ND the fidd Miwatd. and £anb by 

dants plead jijL W. L. thdr AttQBrncy OKne and de- 

f«V««y »n * fend the Force and liyMy..whcn, A^c. md 

£^ R^m fey^ **t at <1« Time when the Taking^of 

make Cogni- the Cattle ^refsid IS fiippofed to be,. the 

fance at Bai- Property of th<^e Cattfe .was m Qn^St^km 

^^^^^^Hixffes^ ^fbo is now., fumving.and in fell 

^'p^fimt L»fe» »^^ ataafofeftid.inifceCcwpty 

^^eir Free- afordaid ; wkhout that^ that therFrojperty 

hold. of die Caode aiorefaid at tiie Timi; of the 

Takii^ 'of them was la the faid Janatkan 

Maynard^m be by.hi^Wxit aodJDiedara- 

tion aforefaid above fuppofes: Aodcfhis 

they ace rcady.ta vesify : :Wherefo^ they 

pray JK^dgtnent of the Writ and Dedftna- 

^ 4iion aforefaid, and -a Return of the Cattle 

< aforefaidy to l>e adjudged to tbem» £#r. 

And to ha^e a.Re^ni df the C^e afore- 

fiftd, thai fame £d^/i^ and &^^^ asfiai- 

; ii& of A* B. ' and C & well acknowledge 

> the^Tsdung c£ the Cattle afordaid in the 

iaid.Pkc&'wbeee^ CsSr. QsHtdLSkhm^ ^^d 

-^ ^ 2 juftly, 
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jMftfy» &^* bccaufe tbey fay, that the fame 
Plaice called Rthrom contains, and at the 
faid Time when the Taking of the Cattle 
afbrefaid is fuppofed to be, did c<Mitain |n 
Itfelf 40 Acf^s of Pafture with the Apptft- 
tenances in Kin^borpe in the Goanty a- 
forefaidj which faid 40 Acres of Pafture 
with the Appurtenances are and at the &id 
Time when, t^c. were the Soil *aHd Free- 
hold of the faid A. B. and C.% And bc- 
caufe the Cattlef afofefaid at the faid Time 
when, 6?r. were in the faidl^face caKid 
Uehrom aforefaid, caring up the Gi^ft'thcrc 
. then growing, and dbing Darfiage thelei 
[the fame Edvmfd and Sarab^ as Bdiifis of 
'' the Yaid A. B. and C. B. well acknowledge 
the Taking of the Cattle aforefafid in the 
faid Place where, fcfr, and juftly, 6fr. fo 
domg Damage there : Wherefore' they prky 
Judgment, and a Return of the Cattle 
"^ iforefauj, to be acQudged to them, &r. 

And the faid Jo.MapiOri fays, that his Rcpr wd If- 
"Writ and' Declaration afbrefaid ought not^®" *® 
to be quaftied, becaufe he feys, that the^P^^^- 
Property of the Cattle afbrefaid at the faid 
Tviit of the Taking of them was in the 
Kivdi ^onatban Maynard in Marnier and ^ 
Form as he by his Writ and Declaration 
i^forefaid hath above thereof alledged, to 
wit, at Hibrom aforefaid in the County a- 
IcMTCiiaid : And this be prays may be inquired 
:0f by the Country : And the faid Edward 
sktidSarab likewifc: Therefore the Sheriff 
is commanded' that he caule to -cMtie, idc. 

AND 
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Where the A ^^t) the fakl it: by iJ- 5. his At* 

Ty^Seoinx xTL torney, comes and defends the F6rce 

P*«^ ^^' and Injury when, 6fr. and ^ to the T4- 

KJ'^jJ^kmg ot ten Sacks of Flower, Part. of the 

€*t^wk to the Goods and Chattels aforefaid, he Che faid 

Refiduc. . R. faith. That the Property of chofe Goods 

, and Chattels at the faid TimQ When, &JV. 

.were in the faid R. and not in the faid Tl 

^ as it is above fujmofed by the Writ afort* 

. faid ; and .this he is ready to verify ; where* 

: ! upon, as to the Taking and Detaining of 

. thofe Goods and Chattels, the faid R. prays ^ 

Judgment of the Writ aforefaid," and 'that 

it may be quafhed^ t?f. And as tb the 

Taking of the Refidueof the Goods and! 

\ Chattels aforefaid, he the £ud K. pleads, 

^ that he did not take thofe.Gooas and 

. Chattels, the faid Refidue, as the faid T* 

. doth above complain againft him \ arid 

thereof he puts himfelf upon the Country \ 

and the faid 2*. does likewifc the fame. 

And the faid f. as to the faid Plea oi 
the laid R. above pleaded to qualh the 
Writ aforefaid faith. That his faid Writ 
. ought not to be quaflied by Reafon of any 
Thing above alledged, bccaufe he faith, 
, That the Property of the Goods and Chat- 
tels aforefaid above fpecified. in the faid 
Plea, at the Time of taking thofe Goods 
' and Cbattclis, was in the faid 2*. as he doth 
above fuppofe by his Writ aforefaid ; and 
^ this he prays may be inquired of by th* 
* Country, ^nd the ifaid iJ/does likewifc 



the latftej /"Therefore us wcUto ify'tilat 

lAie, ^^ttefaid other Iflfue above joined^ 

the SheriflF is cdrnMaoi^d) that he caUfe H Gtn. 6oi. 

to c6nithcte twcWcy^t. 

}S6tp iVppH pleading N6n cepit^ aOaltn 
cJF J^ropertjy the Defehddnf ]baU bat;e bis 
\ Coo Js' again, Salk. 5S1*' ^ 

Ji ND:the laid tT. hyti.S. KU Attorney Cc^fimce m 

3^ ^'onicshand defends the Force and In^ Bailiff fbr a 

jlirf'^fifeiTi'^f. and as BaiTifF of M G. ^°< Charfca. 

*tK%clBidi^dgc9 the Takirrg of Ifcc Cat* 

fe;afertira4d ih the faid Place where* 6fr. 

•hd^jaibyi ^^.' becaufe be fays^ that the 

fame Watt*, hi "which the Taking of thofe 

Cattfc Ms -^uppofed tt> be^ cbhtains> and at 

the ftld Tifne* when the Taking of thofe 

Cittlc is fuppofed to be, did contain irt 

ftfelf 40 "^ Acres of Land with the Appur* 

Kenances ui L. aforefaid* and that k>ng'b(S 

foitthc'isid Time when, Gfr. the faid R 

vas iiifed cf the faid 40 Acres of Land 

widi the Appurtenances, whereof the Place 

where, Cfc. is Parcel, in his Demefne at 

of Fee, and the faid' 40 Acres of Land 

held t)f the faid M. ais of his Manor of A 

in the County of ft aforefaid, by Fcaltjj^ - 

Suit of Court, and the ftent oi i2S^ 6d. 

cfvcrjr Year, at the Feafr of St. Micbael 

yearly to b^ paidj of which Services the 

laid M. was feifed by the Hands by the 

faid F. as by the Hands of his very Te- 

nant) tOMfHt) of the Fealty ^nd Suit of 

: ' X . Courtt 



■at the ¥a& of S^j^^44/ 19. .#i« '^it^- 
now jUmj^ to . tlie 4i^« K at . j^ n^ 

.p»d, ctM ikme ^. as ^uUft* ef tlie iaid 
ilf. well aclgiowledges the Takiqg of the 
G«tt}e «fo{cf^ jn -dietf^d Place liidwRe, 
C^«. tmcl .jvftljTji; ^; iipr .t^ct. >i^mp ft^ 

• Founds titn^ 8hiliii|p anii /ix Peace Xo 
ii) ^(HM l^oie^d.ixing in JUreaOy^^ if) 
F*itel ^ tbe .r«ri4 La»d ^^e ilaidJi^ Ji) 

f^^ 3 4#id ^ 1^ k (904; toi *«*^'< 
WlMTS^e ^ i^rm% J^dgiaen^ 4nd .a J^ 
tttBB]oC4h«'C|l^ a^rqCudr to ^n^uflgBd 
tnUttk ^c, ,,,,:■ : 

**• *^^ • A«* **» *»«''^' ^ ^'^"^ ^e^dAC 

S? "**.***• W6:DP( fctfsd'of tlKinSefyicMvaforefaJdiar 

^ Ac ,Hai^ «f Oiift^ jt*ie laid ^.> .^y.flie 

iiMidS:iDf ^ vei^ Teqaoifa . as :the:£dd,0C 

iMiiJbabtyn&aiMeesi b4Dd^!l>e.^arif|^ 

. 10 9^fy s ^fftrt^<.4&f'Xl^ ^ f^#^ 

J^ T4un^ .'«/ . tlie. Qi|Cde ^otdUffd Vk 4>P 

.j^4Fl««e!«[haf^)^«4 h|!ith^.«l»ir« 4^j|^|i99i^ 

. hii Dj»nag«B j^ iL«|<9n. ^ th^ .7^4qME:r}|9d 
^W]^(Doan^n')»f l^e 4:^9le ;>£p|ii^ai4, ,,tp 

I/uc thereon.. ..^.tj^i^id^^^ (as ^^ ^ 

. .^ ib» 1M4 S^..tw leUa^ oC'tilr 9frw»& 
, :^<»«t(H^ jijr !ti» iHwd# $f the, f{>^ ^.7«s 



•Mteidtte4gped: 4liid.«r:tl]^ibe pint Iiltl^ 
fnifmpikt tdip CooMi^;: .Abd itiM AM iR 

j«||i<MlS.j^iti]K.CBiife'l«»ieoifietMift dtttfi 
«h« (EU^ If the Holy ^fMi% ^^ «bi«b . 
]IS¥s«^» -tv^ &c. dD^ («Mitn» &r: md^, ewto 



•1 • I -iw 



ji^:Mr.lAxldrMf tQDQK5tftiia.dtf(md;i the 2)aknsge<M- 

^-Sivm: Nbdft^.t^r. 4ti<l Jong ^before -and 

\tmmoni m'hf Ihe iNhrttr of UmkmTs 
jUiMifi ^Ad t£>dtailis^ atld M thcfaid Tiifte 

^^miidn^ ii^tfi' omiCitned^ inJtfrlf ^(> ^crds tf 
.fikfisM Wi£h.Uie\ilii^ii0C^i«ces in £he ^d 
PwMi m ^tm Jta itbe 'fatd Couiny of 
^-^lAo^aTf BPdiidi fftid> 50 Aores of P^fturs 
'iwUtlbe iAfifrnttenahttes arfc, ttncl ^t ^e 
!f^ Time fwhcD) &r. 3B?4Pre Ite Soil a*d 
\l!?tiQtth«id. sf dlim the f»id iBrawfis ^ moAbc* 
"ciiiflbtHe^ittfife iaivMfod «c tbe fiM Tit&e 
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Whcrcfcrc,^ before he prays Jijdgincnt, 
smd his Damages by Reaibn of the Taking 
afxl unjuft Detention of tKe Cattle afore- 
f^id, to be 9djudged to him, &fc. 
/ And the faid IF. fays, that the Pica of 
the faid Stylos above in rejoining pleaded^, 
aod the Matter in the fame contained» are 
not fgfficient in L^w to preclude him the 
£Ud H^. from haying his Avowry and 
C(^;nifance aforefaid, and that he to that 
Plea in Manner and Form aforefaid plead- 
ed hath no Neccflity, nor is by the Law 
9! the Land obliged, to.anfwer : And this 
he is ready to verify : Wherefore for want 
of a fufficiqiit Plea in this Behalf, the ifame 
W. » bpfpr^ prays Judgment, and a Re- 
turn of the Cattle aforelaid, together with 
jtus Dances, Cods and Expences by him 
jabout his Suit in this Behalf fuftained, 9c- 
rording to the Form of the Statute in fuch 
Cafe thereof lately tpade and provided, to 
TiMiCaiire. \b6 adjudged to him, ^c. And for C^fe 
of I)eipurrer in Law to that Plea, the 
fame W. accQrding to the Form of the 
Statute in fuch Cafe thereof lately made 
and provided, fets down^ and to the Court 
ierc cxprelfes this Cayfc foUpwing, to wit, 
tbiat the Value of the Land remains in 
Eftiqution, aqd the Cu{);opi aforefaid by 
the jfaid Zyla^ above in pleading pretended 
and Pledged is ipcertain, infufficient and 
void in Law. 



s7 El. e. 5 
4 A. c« 16. 



And 
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And the fiid Sylas^ for that he h»lh JomdcrinBe^ 
above dilcdged fofficicnt Matter in Law"*"*™*'- 
in his Plea afbrefaid above in rejoiniAg 
pleaded to preclude the faid fF. from ha- , 
Ving his Avowry and Cognifance aforefaid^ 
which he is ready to verify, which faid 
Matter the faid U^. doth not deny^ nor 
thereto in any wife anfwcr, but altogether 
refufes to admit that Averment, as before 
prays Judgment, and his Damages bf 
Reafon of the Taking and unjull Dctta* 
tion of the Cattle aforefaid, to be adjudged 
to hfm, 6f^. And becaufe the Juftices he#e 
will advife themfelves of ind upon the 
Premifles before they give Judgment therft* 
dn. Day therefore is giveft to the Parties 
aforefaid here until on the Oftavc of St. 
Hillary to hear their Judgment thereon» 
becaufe the fame Juftices here ^reef not 
yet, GjV. On which Day here comes as 
well the faid Sylas as the faid ff^. by their 
Attornies alorelaid ; and hereupbn the Pre- JodgmM Ibr 
miffcs belftg feen, and by the Juftices here the Plaiotif: 
more fully uhderftood, it feems to tbe-faid 
Juftices here, that the faid Plea of the feid 
Sylas above in rejoining pleaded, and 'the 
Matter in the fame <:ontained, is fuffident 
in Law to preclude him the (didfF. from 
• having bis Avowry and CogntfSince afore- 
laid, as the faid Sylas hath aU>ve alledged ; 
wherefore the faid Sylas ought to recover 
his Danlages againft the fatd Jf^. by Reafon ' 
of the Taking and unjuft Detention of the 
Cattle afoMaid; But becaufe it is un- 
known 



the faid hf^ t)xf 6f Sitpimi^' itif^ psSf 
ITear of thfi Rdgh of the Uifd GJkrhi'^ 
Second^ now lOng;^ ef Wt^nit. <9^ M^ 
JHitfftf aft>fc0ud in 'thtr Gount^ ftrojgfcw f 
ipto tbd Meffifiige iTcirdsid and. !t60 ^liikl 

Miesidoir and FaSarev w^ tte^ AfpM^ 
Thf Entry of itmtes^ by Vbtoi of tb6 {Mttife ^oftftScb 
. fhe piwtif. cntred^ tttA wm ancT » irer d^atO^fi idSMti 
m lil8» P e mef ne aa of E^didd fto^ Ae 
Term- of Jria Lifrf/r Arid the famel^Aha 
ferfitee 679^ that' at tte TkHc df tht^ Dt^- 
ttiifir a&reftia mokl^v hr the Aid 1I!»Mmi 
f^cfiptioii l^bwpon^ and $dl(i didfe ^ho& Eftifcr: thad 
fyf Cofffffliifi. bme ^oime d^'hkl of and iii ife fiid 
UdTwge atid\(i7 Aeits atidr a' k^^fLM^ 
Arable^ Mado# and Paftorr^ vfthjbi 
Appnrtenancead have hadi» and &r Tifaaa 
90t of Mind havci iMran acgiiB6nrtd flti 
harc^ fdr tncmfeivcs^ taoir rjKxxusf^ atici 
Tenants^ of the fi^d Kfcflb^ aisl tftei laid 
417 iicres am£ 2 (ndf df liflindi ikmllr^ 
Meaxiow and Faftute^ with Ad Ap^cie^ 
pnco^ donasitDa oE Pdfhrta iii abo faid 
Places in wbicb^ G?r* for aS ihiAr ooim 
fnonride Catck In aiidi «p6n dKia l^kie^ 
meati aforefaad tridi ih^ AK»iftei|iaftiiei 
Levant and CoocKaqt cverj Ytar k^ aU 
Times of ibr Year^ as tb>tU)ir^eneflii^ 
aibre&id. bdonging and appan^Mihip!*^ Bf 
Reafon: whereof the fetd >l«r ftaf^fo^^tt/fc 
fail Time wheh, gft. t» witt, oh tM'l^ 
^ ' <;f Afit0^^ iir the |^ Y«ir taf tfe 
^ V Reign 



Qtttle ^ttsmfUdi imtk^ Dbalamim afSJeHad 
aliKlfW^ %rcififld^ bea%.lkfa the ^pip^ 
Gastfe pf tttia ti\pciaid >iirv, 19011 ^mr 
bk^4f AoKs and ^ half of JUnd Acabk^ 
MoKioir Md Pafturvv vdda icb^ Afp^* - ^^ 

)MK»% thcQ. lA^mm and Cjouch»t»! Ibw c- 
tiii& kid ComiQon^caUcii JEm^ 
bain§^ the Place ia n^l^ &r. pot, aa, ho^ 
_«dl ottgiii^r tiaiiuibhis^^Coma^ 
fpd ^ £dd RwifirAe bid Cattle^ to wck 
l;be £ud 30 SOieep ib ia the £tid Phae kt 
itikkh^ .^f.pitr fcediig OA tho Grafe ^civi 
ffB^'wa^ and ^g the Common, ol. Pa^t 
l|we whim. the faid:^»thc^ 
^a€ tdiT: iad-Time w<hco9 C^f* to wit^ oa .'W 
the !io(h Eky of. ji^^^ in the 33d Year 
abomifaid, BZ,Simu afotetaid in the iaid 
IMflpe imwhklv ^* Qamibofli|^ called iiMf ' 
$IMwtj,ammm^ took aadi ihan mguft^ den 
ttksned, againft. Surat^ and PMgi^ Jul 
l^aiioef aadBoinar m the laid 3^^lia above 
agaioft him epqaplBRni r Ajqdtbos die £0:910 
^fi^ ia ready ao Mrifji: W^ereifbtt ho 
fBay^\ Judgement, and his Bamagisa by 
fto^a pf idic !Eaking and «ioji|ft Deacont 
, :^o£ theCaflde aibre&iid, ao b^ odiJi|^ga4 
. ..«a Jkifm. tftff ' < 

: And the tsiidMajicis Crtfm^ ^ be&co RepL That it 
iq^ .that the iaid 50 .Acres of Bafture, is )ijs trcpr' 
V «dfe4' ift^^ 4^mmMj ,oehemib ifyd^^^' 
<; wmfrJSfe^Ar aee aad at the faid Time 
,: adaw^ #tf« asn^ cheSddl aod £tJechold of 
Inn 4^&id Skm^%. aod beewre the 
, .^>i X 4 Cattle 



jra AT FENTETI-X: 

&€. wefe in the iatd Piace m wMdi^ Csf^ 

citing up the Gnfy tbtn there gtomagi 

tnd doing Damage there^ the &id Fnmm 

the fame Cacde t06k, as he hath ^abote 

TraverA of aUedged ; withiMit that, that the fatd'3%/^ 

thePrcfoip- iira, 4nd all thofe whofc. Eftate thefem© 

^^* ^kioibrt then, had of and in the faid Mei^- 

ftiage and 47 Acres ^nd a half of* liahd 

Arable, Meadow and Fafture^^with tim 

Appurtenances, have bad, and frojart TioHr 

0at of Mind have been accuAomed t5 

have; for themfelves, their Fanners and 

Tenants, of the faid Mefiuage and. the fidd 

47 Acres and a half of L»id Arable^ 

Meadow -and Pafture, with the Appuinsr- 

nances, Conimon of Pafture in the ifaid 

Place in which, 6?r« for all thehr com* 

flKnable Cattle in and upon thoir Tene^ 

menta aforefaid with the Appurtenances,. 

Levant and Couchant every Year ^t all 

Times of the Year, at to their Tenements 

aforefaid belonging and appertaimng, w 

the faid John Jn bar to the ' Avowry 

aforefaid hath above alledged : And this 

he is ready to vertfy : Wherefore he prays 

ludgment^ and a Return of the Catder a^ 

fbrefaid, together with his DaoKiges^ ^^ 

. to be adjudjged to faim» &c. 

JIMmikfi And the faid J^bn iJddiaf^'Jubdtttk 

Trtyerfe. %^' that the faid ^ieodore Nemmt^ aqd 

aill thofe wbofe £ftate.the fame tkic^M$ 

then bad in the faid Meffiiageand^y Acma 

Mdji hftlf of X^d Arafak^cMcsuiaiwind 

Pafture, 



W, 9^ fconr Time qiir of ;MifHi ha^' 

bem stccuftomrd* to We*: for thtrnfek^s^^ 

dmc Farmen^^aiKl TienMtt» :of che fai^: 

Brkffiiage tod the^fatd.47 Acres and a hkifp^ 

of Lahd Amtair, Meadow aad Pafibres' . -- 

with the Appurtenaiaces, Cofnitfoa ro£ Fa»- ^'^ 

fi»fe in the faid Place in vtfhich^^ CsV. itfr 

alt their comnxKiable Cattle in and iipQifc> 

tkrir Tenemeots afor^fiud mth^diic Appui^^ 

lenahcest Levaot and Coochant every; Year' 

atr all Times of the Y^tf,- as to their Tc- 

ntmeots aforefaid belonging md ^k|>pertain« 

ii^ in Manner and Form as ht the«&Kt' 

yikn LidJIiard hath above alledgcd : And 

this. lie prays tasf be inquired- of b y thsf , 

Country : And tiiie faid Francis likewife^^ 

Therefore theShmff i^ comtnand^d, that 

he caufe to come be&Mre the Lord the King/ 

ia the Odave oiSt. HiUary wherefoever^ 

^. i2t ^c- by whom^ iSc. and wh<| 

atidier^ £sfr; ito.reoognlze, iSc* becaufe as 

tnelU ^c. The fame Day is^ giYcni to tha "— ■ 

Pardes afcMrefiud^ &^, t ! 

AND the iittd if. pleads* Thst the laidt A Plea in Bu 
C. bf Rca&n ef any iThmg dsdvetoanATownr, 
aUedgad,.«w{ht oot to aurowthc Tafciii8l^'*«"^- 
•f the Cattle and Chattels afcrettdiin thej*£^„: 
find .Place wherein, &«. to be juiK (or da^t-Atekunr 
«i0^/ wt io jit^) becaufe bt^^utbi That Amen4«, |w v 
after .the faid a had taken vtheCa«le and-^'^^S** 
ehatiels in the Place afoeeftid, <1» wk, N ^•r'^ 
nteb aD/^ m4 Ttar^ at-fi^< jk&>lBB&i4 Jke 
.1 the 



^9ifkk were fitfieiM: 4to«tdKi9r ih« Qfi-^ 
OBttgesft done tn^hioi w^tho ftU^KlMi^ whur^ 

at^ thore waihf xtinfid fv^^mreft^ a^d 
Ulipifily^ dttmntA* tht Cattk aod Chatteli: 
afecdaid^ isgnxA Sufotics. wd PijpdgpSy iff ^5 
iartsl». .&4r.r i» he the iaid :<i^ <Mi tbixMi 
CMQplaia tg|wft him V ^nM# 1^ 
cvimnfyv vrfaciseftMffi^ la fliviiiiieh u thr 
faid C. diNit flhoiRe adfiiKi|ikd0& the Xt^ 
kh)g q£ the iaid Cmh aod Ch«^k in thp 
faid Pla€» irhepriih &a. hr. ibo &td ^A 
pnqrs JndffxmitL aod toDaovup^ ^csi^' 
Omed ker the Taking and tm)iifld^ OiHi^i^'^ 
iogfof thoGattk and Ch«tads aifio^fiiBd, tti 
be adjudged ta him, ftfc. t > 

DcTendtBt iuid the fatet C primiliDgi dpat ^ 
^procdHiig, ^j; g^ <p||^ B^ fiifidaa: Aoieodft %* 
8d! £^'* theDtongei sifbadaid done to cbe fwl:^ 
wa$ not a faf- hii the rfaid Hace v^ce» (jf a ioc P\m iai^Er 
<icioit A- Thai: die f^iAJ^^A^tm twd^r « tM^ jfidd 
»»^* f<M^ C ehefttdlii; Sd: fiavtbeDacx^ieedailv 

SrTtS "* ^^ **^ ^^^""^ wbcM,, 6&f. » $hii «iid /^ 

' hath dx>ve alledjged; and 4;his he is mfdy 

» veatff V whai^fore he patpJ^toTMiM^ 

anrih« IftMMn of the Cuatie aid Oialtelft 

^_^ alartfcid, ix>beadjudgi4t»hpm^(i?«* ^ 

WP««[^^ AiMl fhr &id ^. ashefiare fatth* Thpc 

^'^^fhe did tueder «v the iSud & iheM 6 J. ft/. 

61. N. an» for the laid Pam^ dcQ* ^ifit in ^e («jd 

nhe; ^ Piace iiri)«rt» &A^ aa lie haA Ahm^n^ 

""'"• ^^-'^ : AND 



A. P FEND IX %t:^ 

X . • - " •'■ f. ..." .. . * "*• 

ANP the ftid H. hp y. gr. tek At*An ATOwrjr. 
wney came* a»d def<3ui» the FoTOftJ^JJ^ 
IftJd I(«|ur]r- wiMmr &f^. and glieads,. TIbat an ,errcth the 

tll'e &id CotmCjr q( IX riiece* is a FIJtfS Place, and 
called MA «uid anochec i^ace ealjad il^.faUh. that 
!«: £. aed soodjw Plaa cabled ^W^ % in. ^. J^ ^j^ 
sfiMdaJcl > wicbcMit dzai^ tliab in the (add j|[^^ |^ ,1, 
Ytli' qC iS^ ifccre >,«r at the iiud Time&me Name. 
wIkr, &^^ was any Plaor called oc kaomt bat that thcf 
W the I>ban of iWL oolfr «Mi that Jie, at *'*^^V^ 



% &id Tima whan the ia&l Caole Is %-£j%^. 
pofed' tQ) hav« beea takeoy took the (aid yjag «i3Mur 
fyk Oxen and dght Co^ks abovci ipodfiued Additkiw. ■ 



iathe iajd Pedacatioiv and alfo an Horlb 

of the faid (Plttitit^)- ia. the faid Place 

called M B. without that, that he took 

^ faid fiit Oxen and eight Cows at K, 

iikiet&aAi. k th* AldPlaiiii iialM ]d.^n\if\ 

as. the find (PHtfnt^ <i<Mh. afeonrc. iippofc 

b]r Us ^ I>e<!i0ntdNM,. of di mA fingukii 

vhidk Cstilfi afordUtf', oha %- P: £ 1U&. 

tfte^Mriff <ii dM ftid Coiioty «l ^ 

^mnSeA 4 Ruipteviit to tike ^Udl i^im^ig), 

f^ liis PUAit: thfueoilit; add tUt h» ift 

/«My! to -vi^fy. «tfafirdR>M< he {ffi,|ft Jwifv 

itmit of ilei iSMantioa afoNbld^ mtdi%9 

karea Rdtnrn of aU and^fioMtaotkeCaMtc 

iBacdBMty. an! f&e iaid-^B9l»dbii»>» M' 

^taJiB^ -«Qli •d|ii9w,)Adg|ia«iie'n)Q«g 

of the faid fix Oxen, e^ht Cows, and <»>« 

VfanSty ta the f^ niwe etSki/t Jtf. t>. ajt^ 
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APPENnrX, 



\ 



with the Aotmry^ concluding with a Prayer 
' of * a Return]^ &c.* / 

This Precedent is agreeable to the Cafe re- 
ported in Salk. 93, 94. where the hefen- 
dant pleaded^ That the Cattle w^e taken 
in another Place 5 without tbaty &c. and^ 
it was held hy the Court that this was hot 
enough J but the Defendant muft go further^ 
and make an Avowry for a Returno Ha- 
bcndo, yet fiicb Avowry is only a Sug- 
geftion to bring him within the Statute of 
fi. 8. for Dam^es $ before that Statute 
7 at a t H< 8. f^ Damages were given^ and without fucb 
ctD. 10. ^ Suggejlion he is not within that Statute^ 

and it being only for this particular Fur- 
pofcj is not traverfaile. ' . , . . ' 



ctp. 19* 



rta* A N0 Hit laid Richard Poole pleads,^ 

jnL that tht faid Thomas LongeviU ought ' 
not to avow the. Taking oF the Cattle a-' 
forefeid in the (aid Place in which, ^c. to ^ 
be joft,' for the Rcafon abo\te alledged^ 
n«r ought they the faid Anthony^ Wtuian^ 
and Thomas Liadale^ as Bailiffs to the faid 
f%omas LongueviH, to acknowliedge the (aid 
^king of the Cattle aforefaid in the* faid 
Hace in which, £9*r. to be juft, for the 
That rttimX^^^ Reafori, becaufe he faith. That he the, 
«t ibeTime fyid Richard Pook^^ at the faid Time when^ 
when,&r.aad ♦ 

)ong befiDre»* wi|i noflaftdof t Qofe acymniag to the Place m wlMck|-' 
fstc. and chat f. L the priiicip4 Defendant, and all thpfe, {A* Tiom 
cMic of Mind were ufed to repair the Fences of the torn in gua^ tiV;-^ 
which divjdcd At fiune from the Plaintiff^s Clofe. 



APRENiaiX. 517, 

&c. was, ind long before had been prtf 
feffed of 'and in i Clofe of Paftwc in Burns ^ 
aforefaid, near adjoining to the faid PlaCd :; _ 
called Pdrksj in which, fefc/ and forther, - _ • * 
the faid Richard J^tH/k feidi. That the fsrid * . 
9^mas LeingtuviUj and all. thofe - whofc ''^^ 

JBftate he the faid Tiimas L^ueviS now 
hath, and at the faid Time when, &fr. had^ 
of and in the Clofe aforefqd called Parksi^ 
in which, '&V. for fo long:rarTime ss& there 
1$ ^o^ Renfembrance of any Man to the 
contrary, have' made and repaired, and 
have been tried and acdgftom^'to niakc - ■'- 
arid repair the Hedges and Fences between 
the faid Clofe called Parks>, in which, €<?^. 
and the faid Clofe of Pafture of the faid 
Ricburd % and die laid Richard ^ forther Thtt tkile 
faithy That Jbefore and at the Time when, F«»«8 b*»« 
0&?r. the Hedges and Fences between thfc JjJ*"^ 
fiid Clofe in which, i^c. and the faW.^^'ottt^of 
Xlofe of Pafture of the faid Ruhatd Pcok Repair, 
were brokeiH 'laid opci!» m4 in great De- 
xay for want of repairing them, by which 
-Mean& the Cattle dF the faid Richard being ' ! 
: thentofoce |)ut into his faid Clofes of Pa-^ 
vfture, afterwards, and before the faid Time 
ilwheo,;^^. that is to fay, upon the 27th:By'r^on' 
Day of February in the rSth Year afore- whereof 
faid, efcaped out of the Clofe of the faid KaintiflPsCat- 
Richard, arid by the Hedge* and Fences Jj;*^?^^ , 
.^forefaid being broken, entred into the faid ,„ ^^^^ 
Cbfc in whidi, i^e. and there renfained 
unlit they •the faid T. L. A:ft^. and r. ' 
■ afterwards aiid before that the faid Richard ^ 

had ' . 



2:-2t!LGi«teV being In ilit laid Plane i»«iHlfli| 
Z!«o£^ ^' tti> «ie) lat «]»!&» Tiios wte^^&b 
Omef, De- twk Ae ^d -Cttxk in ite .ftM l^lac» it 
faxinotogk Mbich, Caift 'a«d 4iiyiii^y tkttirted tini 

MT (Bd RMtil w ikt fiod iiir&fiini/jdfldi 
{4K>ire <o»q]piitii thontof .i^aMift chsm i «h1 

MM mwk tU tl» iCud jT. if. iT;^ wid gfl 

«lo abovK .tclFMnikdge .tlk lU^ aal 

Detail^ #fi tWCattie ia&reftid, inciikt 

¥UtatiKpaj»fySiA.R.iP. :pm]r$ ^adgmoii; .occsilifinedii|r 

J^eo««>><><^<lh» T^duAg-itiid >Baittmy Bccainiag «fafac 

fc« i>a««>^«- .Gtttls )«forefei<iU.\*» \be ^adjudged t» tlmri, 

me. ^ ^ 

i 9taiA.aB^, 1£9 this >Rk». tdi i&r -jcC tW Av«M«f>iiie 
ai4t>- Pefandaac. ddnoniad^ «iifl the Plaiueffi' 

• K.A.t66«, ,j^„ed in JXamwrttr^ «nd IndgiMnt -Mtt 
iDii'^«*»«n fe Kb« Qwimon iPJeas for itaeiEk- 

2 Vent. JO. 4|0C !g90d ticU^ ,W!fci<^: >A Wfitoof &SMr 

3 Lev. z6o. ,,„ii,^ bTOUghti 4nd i^e Qowi&A iax ftfae 
i'cT \tii r^Wo^ IB «;«« sfgwd^^tbat ;Ae fud*- 
i^iid. zz6,-n»ent was ■ a-MMBeou^ and th«t >(iifr Oaitie 
tzy. -^^Id oiiK be idlAeato^d^ -ksoaDfe tfacftr 
Co-Lk. i6i.^Bfe»p«l for idje©cfMdt <if FencMB, wliidi 
*S3' 'iSjV "P^ the Face of rtbc Ronud voughc to 
^^ ' Nbd^e.be^a Kfiair«dtbf tlKj>eldidtttt,2iM-r 
Plowa. ^8. ^gimfiil i. >Auc <ncfe«^tb^dtag itUs ^ Judg* 
^ c«hv. 4. «. .Mnenc iwas i^fietned* and the Oouit «cli«d 
2 Leon. f. :,at^ swpOB. the Caf€ jn .«> Jf. 7. ftia-J, 
5^"6lf ' -whefe itiis^aidi T*« if tiietOaitle dli^ 

s?*- them. 



^i0nf tfudi Qiif^/iB igp^, And tint itfjl^I'^ A«av. 
QlMcJwit «r «ot i ikwt fitfuiu^jfl the B«i> ,' h 7 n-V 

fi(Hir<ff ^ Qtlfe <MkM iNotk^ «)i« thtt.Bra. Difaeft 

titfH«at>;lpib W <«?» «l»re is a ««ft Jdi^ ^r^ i*». 
|ireiMtt>etM«cli « JdOird's jiifkwwHlg'J«ri«W»4» JJ;^* \^ 
hMtSeigmwr «a4 « JUfeOiNr'ft 4iilmiiiM« .for 398. ' '^. 

Biflt.N9ftVI'«d.U^ to «in»la9«f«; rbrHiH I Sid. 70. 
«fcft(Faiic«, lai if>M'»^im Bi«pN*l;it> hi(l» ^'^^ ^,^ 

«lwlJwr -ttw ;f4nQQ9 «e «» R^yu«.«r Mt« | Lev.'ss. 
itSttlit-itiGldMri^^t^ »^-l>^«K» (£9F btf h»nh5 Mod. t47« 

«Aie ^tlMtt t«^ rftMuit ftf^«i)<$ •chelas iac 

kid ««ii) ¥'inM& 'wttich -n^^iiBliI betmconvfl- 

14 6f 15 £/. I>)'«*.gsi.7k iS**» . .aaifii^v 
49. *. 7 /f. 7. I. 15 H. 7. 17. But if 
:dK Ctttlc -efi^pe iDiio thr I«an<l without 
jiny Default of the F^Kies, or that the 
<!|W0|ttfV •«h$•iJ«nd4s-aot^bou^|d'^|o flO^ 
ibife F«iGm» for De&uk hereof the Cat- 
^.»e<o|fie.>apd dre dtftraine4ii itia^MCHMi- 
.i»ri^ (0>tbft J^wrd'vr L«fiQii Aiidiether^hgr 
jire!li4HiUit ■afHl<!C9Uchaat Of vBQt, iliirifftit 
ite C«iei«f vAguMfAif ^nd ^(Xi^. JtQMMM 
ilbj'rftw«9i|/. t.^e. 'and ia<££t^i -365; ^mim 
>«>: favour this 'Opinion >of ^mndin % 4}»mc 
ti>ei defendant -anowisd ■6)t iHent Wenwd 
)t^n «iL«»fe^ferrLife, and^dle'PJaiotiff'in 
:!jMt.9Jba in J$ftr.c(>^ t^Jkromjjr <fl|«ir% dwt ' - , 
ji... .2 the \ -■■ 



iHc Place in whichj (f€. did adj<Mn to itii 

. . •:. . . l^laJhtlfTs Clofe, and that the Cattle, s^^aiiift 

; - '; die PlaintiflTs Will, did cfcape Into th« 

I diherClofe, and that he did pii'efently fi^I 

tow tlie Cattle,' and before he could driiri' 

' • tiifem out of the Glofe the Defendant dfc^ 

/ftfained tbenfi. The Court hfeld, iThat irf 

. Ste much ^ the'Beaf^ were always in *th* 

' PlaintifF*^ Pofleflion, and • in his View, the! 

Dfefendint bould not dJftrain thofe Cable twit 

. r \^ , die Cattle df 31 ^Stranger; but if he hal' 

J I permitted the Beads to have remained' 

there by any Sjpace of Time, tho* thev had[ 

' : ' iiot been Le^nt and Couchant, the Lei!^ 

iDight t^tb Aifa^BAhcA them «s the Beaft# 

isf a Stranger; > In the Repoit of thil Cdftr 

m Hob: the OpmiOn of the CtDUrt doies not 

Appier, for Jt is there faid, t3i6 CaTe Idd 

bc^ fomewhat better if the Tenarijt 0!ught 

to mainuin the. Fences. • 

Eidtidgi and Burfeild. ; . : 

Nonfaic in BuffeU^ to ^k.^^Hmos EUridge was fum^ 
Replevin for] ; • / moned to- anfwer to Rh^ 

■oc dcdwing.^^ »itrMtd ift a Plea, why he took fcveii 
XTdws or hith the {?A/di Robert and them un* 
juftly detained, agaihft Surety and Pledges, 
^€. AAd whereon the fame Thomas in his 
'proper Perfon hath offered himfclf the 
tourtb Day'againft the faid Robert in th«(' 
•*Plea aforefaid ; and the fame Robert^ altho' 
folemnly called, doth not come, but hath 
'tnidc pcfaidt : Therefore it is confidered, 
r i- thai 



APPENDIX. 3af 

dtot the fatd ^$mas Eidridgi do go diereof 

without Day, G?f. and that the ^vSiRobtri 

and his Pledges to profecute, to wit, Jobli^ 

Doe and Richard Roe be in Mercy, &r/ 

^ The I^ames of the Pledges, &fr, and 

that the faid Thomas hare a Return of 

the Cows aforefaid, &r. Afterwards, to 

wit, on ^ c Day next after 

hi this fame Term before the Lady tho 

Queen at H^ijimin/tir comes here into 

Coort the faid Rfficrt Burfeild by A. B. his 

Attorney, and by the Statute, &fr. prays 13B. i.c.r. 

Ac Writ of the Lady the Queen of (econd 

Deliverance of the Cattle aforefaid ; and €0 

Mm k 1$ granted, returnable here from the 

Day of whercfoever, Gfr. 

[]4nNE^ yc. To the Sheriff bf mdJOe- Inquiry of 
Z^jffc^, Gr^etiAg: Whcifcas>Aii & Iat«^ Daoatei in 
^f the Earifli of 5/. CleiHint Danes in your J£^„j 
County,' Efqi was fummoned to be in our ^ent was 
Colin befoit ua to attA^rer to If^UkM P. Efq$ nrea for the 
la a Plea, why On the 14th Day of Off^*»' D**™"*"^ «* 
In >thc firft Year of our Reign, at tte^^"^" 
Flvifli of St* Ckmetu Danes in your County, 
in ia ceri^n Place there called a Chamber 
inDevcreu^ Courts he took the Goods and 
Chattels oi him the &id William^ to Wit^ 
one rBed, one Bedftead^ one Bolfter, oni 
Pillow; foor Curtains Valla^ce, two Blank- 
«i, one Qgilt» one Chcft of Drawelrs, 20 
Books, oheljooking-glafs, one large Brufli^ 
one large Trunk, and four Chairs, and un- 
idftiy detained them, agsunft Surety and 
Y Pledges, 



t!l^<f%» uniiH ^jC. And ifaie fm J^ A: 
quire ^nd .in Our fmit; Gowtt Ijdblfe us ri- 
l«iigpcd and iaid, th^C tbe ^idmil^ 60^. 
n.Qt to h«iPt or mclinu^ 1^8 A^ioti nfatt^ 
f|ftd thaneof ag^jl^ft kkri^ bfcauft: he. fiud^ 
1l^t ias.ie Ae f^ pne Bedi cTne.BedftcAH^ 
one Bk^aTi Ofl? PiMw^ <bur Curfairjs V^h 
lance, two ^ltebe€Sti one Quilt, one Looker 
iftjlrgl^ dnd iQ SdokSi Pared of tbtf 
Qocfdi ^ Chaitels afiDreMd 111 the Deck-* 
r^on^aforefilid ^^0fiiQr)ed% thefro^sty bf 
, ^ :^ .thofe.G^s. wd Cti^els at the f^id Timft 

* gi^ th^ Takkig of tfce ftm« nvSs Jn hiW tte 
ibid' f^imi wittouc ^t^ tftafc the Propdt^ 
<^ ;tH9fe. Goadg iaad Chattels tt die find 
Time of ,tile TAiftg of the fame ^Ms^Jirt 
the faid fVilliamj as by. the Declaration 
V / ^afinrtiUd wm abo^* fappoCbd :, AaA ^is, 
he waf r^ady to y€|*ify : Aed as to tlft raid' 
ei^ Cheft oF Di^awm^ iftt^ Brufl^ 
oQ^Wssc^'Tnuikf »6 dUiet Books ^nd finlif 
\' .Qiairs^tbe/R^^ 

v^ttek bft t|ifDtion€4 the Prppdrty of 

^^ ffknie €^s and Chact^b 1n^ in oa« 
Jf^Oway: witfaoMt Olae^ that die erofMjr 
9f 1^ Refidtle <^.tho& Goodi andChattelt 
was \fi the faid ^«A^iiti » by the Dedkra^ 
|K^ afor^«d was. ftbeire iii|tp<ifed^ Ajid 
this he was ready (6 v^rifit and ip^bvU, &<v 
Wj^reJFor^ be {)f0xi)d Judgi»enc if the M6: 
^lll4m ptight m have or tntkitaiii bis* 
A^m afQfe&ki, thbreof agaipft hiQi» &tf. 
aq4;^ pi^^d aUb a R^um «)f all and 
1 ^^ • . ■ . iin^^&si' 
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tQ|^t^r.;t«th^^fai6 .Cbnuftttlii:' 0)ft^ 4ntf 
Cbatgss by iumabaiit^tfa^it bit&txd^^ ^^ ; >' 

Fioi^ afo)r<aki. by the-firia -^to :4lM^ 
pkaded^.ifcnd the Mtttiif in Klit'f^jht-^hi 
tinned»T\f«rS:iniuffictim'iA L4W tta pr^QlU 
Utn:;tk^'Md.ilKlliam ff^tk.ii3iHiAg his* Ai(^f 
tbin afdrtfrnd c^aiaft the ^aid -j^f^^A»ii 
thai M to ^tbdc Kdi in iAHmt «th4 FiMriii 
afefifeiaia /j^kadfld j^d' M> ^^t^^^ n8r 
ivas bythe'iLaw elf dalt Lknl) oM^ed iA 
ut\j MaiBii^r.td anfw^ s Aiftl tkk rhe w^ 
fccady to J*erify : W,horrfor«;tfotwimfe of* 
iiifiident ;dii{w^ in .cbis ' Beh^, h6 t)lt 
ibme '^iJ^faM piayed ;J(ki^netit and hik 
Shm^^ixf ReafciiJof the Caption trnfl 
keAjvA Doteiiiao^, off tltt 0«ods ^nd O^ 
eels aficniaSxi^ tobaaBjuic^ed t?^:hiibv{l^. 
(ftnd &^ &kl.:^ate fa^^ t«e ^Joinder, 

afoipiaid by. Iifah the (a&d ^dbH in Mam^ 
ted JPorm* afdrefmd dhct^e' \>lec^t4y '*0tA 
fehe ti&t£er in ^ :&me <^K(aiined) #eHs 
-fi^aidfuifEtient in Law ^ prediide thfe 
Sadif^mftotn haviftg his Aftion aJort- 
faid againft bitn the (aid J^bn y which faid 
Vhi^ and the Matter in this fame coh- 
trfin<d> he the fkme Ji^in was ready to 
verity (^nd (i^rove, as the GDarr» (^c. Arid 
tte^ule the faid WUUatn 4)d not anfwel' to 
tibat FSea^^nor hitherto. lA dhy wife deny it^ 
l«s thfc feme John (as before) prayed Judg- 
ment, and a Return of all iind finigular 
Y 2 the 
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die Gopds and Chatty Mbrefaid, tog«^ 
with his Daotvins^ &r. tti be adjudged w 
Jitewitlhr him* &A AikI it was dieiseupqn in fuch 
*««*ii. Manner proceeded in our lame Court Ik- 
*■*• - Core us, that it was cdafidered* that the 
plea aforefaid by him the laid John abpve 
pl^ed* and tm Matter in the iame con* 
tainedy were gopd and fufficient in Law to 
prechide the fdd VTtUiam from having |iis 
A^on aforefaid agwiil him the faidj^^* 
It was alfo confidered» that the ^udWiliim 
p. (hoUld tjike nothii^ by his Writ afore- 
iaid,.but for his faife Claim Ihould be in 
.Mercy, 6fr. and that the faid.J^^ir ought 
io recover his Damages againft the uid 
WiUiam ,by reafon of the Caption and un^ 
juft {detention of the Goods and Chattels 
aforef^d: Therefore we comn^and yoi^ 
.diat by the Oath of. iz. g;ood a^ lawfid 
!Men of your Bailiwick you jdiligcntly in- 
Auire what Damages the fame John hath 
Atihajned, as well by Reafon of the Caption 
and unjuft Detention of the Goods and 
Chattels aforeiaidf -^ for his Cofb and 
. Chat^ by him about his Suit m this Be* 
,^ ^ ., Ihalf expended ^ and the Inquifitibn which 
jrou (ball thereof take fend to us on 
^wlierdbever \i^e ftall then be in Et^Und^ 
, under your Seal and the Seals of t^ofc by 
'whofe; Oath you ilvill take that Inquifition, 
^ together with our Writ to you » therefore 
, direftpd- . Witnefs J. Holt, Knt, at W0- 
. minfier j ath Day oi February in the fecood 
,Ycar of bur Reign. \ \.\ V 

GEORGE, 
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GEORGE, (^c. To theShertiarof S*/^AnIiiqii^ 
fix, Greetirig : Whereas B^^/i?^ ^- JlflSv' 
was fumttioncd to be in the Court of their {^f!^|^^ 
Lady Jnne, late Queciti of Great SriimniCwicdt di- J 
t^i. befoft the laite Queen herfdf, to anrftraincd cm a 
iwer to Matthew G. in a Plea, why theNonfiut in 
faid maim on the gthDay of ^In tht***^"- 
1 ath Year of the Rdgn or the laid* Lady 
the Queen, at CbahHngtm in the County 
aforcfaid, in a certainPlace there called the 
X>6p, ■ toidc the Cattle, to wit, 8 ewes and 
K Latiibs of him the f^d Matthew, ahd 
them unjuftly detained, againft Surety arid 
Pledges, 6fr. And the fafne fViUiam in 
the ftniie Court before the faid Lady the 
late Queen appearing, for a certain Caulb 
by him alledged faid,^ that he took the 
Cattle aforefaid at Ripe, otherwife dch 
lington in die County aforefaid «, without 
thati^ that he took the Cat^e aforefaid at 
Chahinpm in the County afordaid, as the 
i^A Matthew hy his Declaration aforefaid 
had afafoye alledged: And this he was 
ready to verify : Wherefore he prayed 
*|udgnient of the Writ aforefaid, and diat 
the faid Writ and Dedaration, &r. and to 3 I^mi- ^>}* 
have a Return of the Cattle aforefaid ; the 
fame Witttam, as Bailiff of Robert R. wdl 
acknowledged the Taking of the Cattle 
aforefaid in* the faid Place to be jtift, 6?r. 
becaiife he faid, that the fame Mace, ralkiot^^ • 
tit^ Cmf Earths, contained m itfelf 5 Acres 
of I<and with the Appurtenances in tht 
¥3 faid 
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faid Parifh of Ripe^ ocherwife CoaUtf^im 
' i^tht Couitfy fAiroftid^ df Wbicb ftid 5 
Acm of Lanct if itb the ^fnp^rt^n^nces t^ 
£unQ jRoAcir/ ji. boftmrithc! fU^ Timn wkm^ 
.&W. m^fdSiA io hid -iPdnsicihe. «a af Fee( 
ud bemg f<> theimif fei^, bcfoie ibe &«i 
Tta» iriictt^ 6?Af to wU, «ft che 'J 8di -CNiy 

«f. :the iaid hsti&y the laie Qijeei^ at^ t^ 
fmA of Sem^m in the .Oowt/ ifor^r;!^^ 
te &id.£«faf/ A. domifod fo one Mat^hw 
G- the Yoangcr ehe^ihid^ Aivf» i£ XsMd 
tmh the Appu^tenanras, . bjr dve N^mfi of 
fttt thde two Pieces er BftUcds of Baftuee, 
eilhd. the C$nf Earths^ with tt^ Appurte- 
Bttncn l]|ing and being in .R|)^) oth^mtfe 
fiici&fjslar afbrefnd ^ To hc(¥e and to hold 
the find 5 Acrej of land wttfat the Appur- 
tifi^ces ivtsntofi &^r ; to the fainc M^ikfOf 
G^.ftom the Fedft of the Annanciation of 
the fileficd Vhsgiti'Miry then next en(uisig 
Ittito the End smd Term of one. whole 
¥e«rt.a&d fo fiom Tear to Y^H^as long as 
both ibroes fboold pk^ie; Yielding and 
fMiying cberdbrfe the yeariy Rent: or Sum 
of 50^. of klipful Monoy oiiGustAifam^ 
: ' '- ec the cvq oeioft. ufiial Beaft&ior Tonnsin 
the Year, towiti qa the Foaft of S|. JMfr 
je&tfr/ Ae Archangel and the.AnnuflK^ttoii 
of the Hfeifisd Virgin Afiii^» by eWn and 
ecpial Portions? to be paid*: % .Virtue cf 
Jarhich Demife fhe &n^ j^ifo/ivfi; G^ At 
lifounger^ iafter\MrdsiaRd before the £dd 
f%no^\«ten, f^dXiVfit^Qntlm afithOayr 
* -^ . * oSf 

3 
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^VMirtb &i tbe Year bft itbmrefei^ icAi 
iltie {aid* 5 Acr£$ of Liad iMiifiie AmjpjX'^ 
tetiani^os wher«of» &r. tatwd, tanfl wa» 

G« (be You0ger ^etng fo theveof popflSBBitdt 
dnd^che 6id Rdtert ai fUsit R0irer6i)i|iJ»£aM 
j(!ud 5 Aores of lutod with the At^orte^ 
paf)ce$ heiagfeiied ia tes Dentdoe ar-vf 
Fee ; »Qd he^^ttfo 50 jr. of thp Rent^iftirf^ 
^d/for one Y^eaferiitfd on the I^sllr^ibf 
the Atmuticktion «f the Bidlbd^ ^ii#ii 
Mir; in the' 1 2th Yean of tbe fUigii'iif the 
f^kl Ute Qjieen, u> the lame RpfoftJt^ -> rnl^ 
thsitFetftand atthe&dTianeidnhdA; : - ' 
werje in Anrear and «npa^d^* the (ame /HA 
ir<i^ as Bailiff cl the fakl JSbimy^mHIL 
ffcktimUd^A the Taking c^ the^OMU^ . 
9(wtiM in the «idi Place in vlMh, '4Ax.^ 
US la Parcel oi ^t Tenements irfbrdfiiUl 
^i^ the Apporteoances liheroois^^- M 
' the feme Mtitbm G\ in Form afbnsfiiid 
4emifed9 and juitty, ^^- forthe&id mi. 
Rent to the ixiA Raiirt In Fbrm dfareftOl 
bei0g'inAtrear9&^. And this hr^^ff^vrMdjr 
t^ veiify t Wbbr eftve he prajml Judgnwil^ 
iM)d a Retam of tfat^vQ&tto aforefi^. to- 
gether witii his Damages^ Oofts aixl CkstfMS 
jin this Bdbalf expended, acopidmg^ tfertlib 
JF^tfP) of the Statqte an. fiiob Oafe* miMir^nd 
provided, to be adjudged' to Mml^ £^. 
And aftemafds the faid Lady the QpeenDemifeortbe 
•^ep^Med 'tiiia Ltfe : And aiott this thr^d Qs«»* 
.M^Hmi^pnyeA Leave of our Gooitilie- 
f^r^ us until on the Morrow of the Holy 
, \ Y 4 Trinity^ 
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TWmy, wherefoeyer^ 6i?r. to plead in Bar 
to the Cogtufance aforeieid ; and he had, 
6ff. The lame Day was given to the faid 
Nfldat WiUiam^ &r. Qn which Day came the fs^d 
William into our lame Court before us at 
U^€fiminficr\ and the faid' jl&//i?ra;, altho' 
folemnly called, did not come, nor farther 
profecute his Writ aforefaid : Thcifefore it 
is coofidered, that the faid Matthew take 
Qotbiag by his Writ aforefaid, but be in 
Mercy for his faUe Claim thereof, and that 
the (aid William do go thereof without 
Ibfuy. Day, '.&r. Therefore w« command you, 
i7C.a.c7. thut .according to the Form of the Stahitc 
in fuch Cafe lately made and provided, by 
the Oath of 12 good and lawful Men of 
your County you diligently inquire hbw 
inucb of the yearly Rent ^orefaid at dit 
iaid Time of the taking and.diftraimng of 
the Goods and Chattels aforefaid was iii j 
Arrear and unpaid, and how much the 
Goods and Chattels aforefaid fo as afore- 
fiud taken and diftrained were worth, ac- 
cording to the true Value of the fame; 
and the Inquifition which, &r. fend to us 
from the Day of St. Michael in three Weeks 
under your Seal and the Seals of thofe by 
whofe Oath you fliall take that Inquifirion> 
.togetiier with this Writ Wicnefs T. fanh 
iir^ Knt 

The Execution of this Writ appears m^ 4 
certain Schedule to this Inquifitipn araifxed. 

; /Sujfex,^ 
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Sujfex^ to wit. A N Inquifition indented The Return. 

' 'jl\i taken at Eaftgrinfteai , . .. 

in the County aforefaid on the fifth Day 
of Auguft^ (^i. In Witnefs whereof as 
well I the Sheriff as the Jurors aforefaid 
have to this Inquifition fet our Seals the 
Day, Year and Place abovefaidi 

James Smtb^ Bart. Shert£ 

The Rent in Arrear 8/. 

The Value of the Goods 8/. ' -^^ 

For Cofts, according to the Form of the 
Statute^ 9/. 

i Decen^er lyig. 

cfAMES, i^c. To the Sheriff oLGkur Aniwpmj <£ 
•/ c(fier. Greeting: Whereas John ^r.J^n^P*^ 
Gent, lately in our Court before us at fx^^tf 
H^ejiminfter^ by our Writ impleaded Francis D^tm^ 
C. Efq; Hemy C the Elder, George T. 
WlUiam B. and Henry C the Younger, in ^ 
a Plea, . why they took the Cattle of him 
the faid Jobn^ and them unjuftly Idetained, 
againft Surety and Pledges, fcfr. And 
thereupon the fame John by Thomas E. his 
Attorney complained, that the faid FranciSy 
Hemy C. the Elder, George^ William^, ma,.. 
Henry C. the Younger, on the firft Day 
of September in' the 36th Year of the 
Reign of the Lord Charles the Second, late . - 
King of England^ 6fr. at the Parifh of St. 
Philip and Jama in your County aforefaid, . 
2 m 
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in a certain Place there called Cdnham, took 
the Qitt;Ie, to^-vrit^ ifty^'SJieep of him^^ 
a^id Joinij ami them^ ^j^ftly detained, 
s^aintt Surety «i4 PMgc% lintil, f^f. 
whereby be the^ iai4^thac he was prt- 
jgdiced^ apd hid Patnage to the Yajoe' ioi 
aoi/.v iVjid tberefpffi be (I^n produced €^(} 
Suit, &<r. And (b^eup^fi the (MdFrai^gkt 
Henry ^ George^ WilUam and Henry ^ by GH. 
(fc^ir Atloriiey* ai<ne aijd defended the 
ATowry and Force and Injury when, tfr* And the fiwd 
Gognifimcc. Francis in his own Rl^ Wei! avoMred, arid 
as Bailiff of 'jlkefm^sS. and Stephen C. C^nc 
H^l a<fkMwledged, and the Taid Heiiry, 
George^ William and Henry; aa Bailiffs of 
the faid FranH^^ namas end Stephen^ well 
acknowledged the Taking' of the Catde 
afof5efatd,iH the (aid Fbce in wHch, f^ 
3^ juft}y, &(r. boeauifQ they faid diat long 
• " before {he 6id Tinae when^ C^. the hori 

CbarUi the Second^ iate Kiog of England 
iic. w^s feifed pr jiad ^ in we Foreft ej 
Q^aft called Kivg^xvmfi with the Apparr 
tc^^nces in your Qjiiiijiry >f<ireft^id^ in hjj 
Dernelnc ^ of Fee in the Right of hif 
CfQwn of England •, aqd that thfi feid Placip 
• in* ^jrfiichy Cs?^. is «nd at the (aid Tii^f 
livheni (^€. and alfp fir Time in^memorii^ 
Wa^ within ^e foneft aforefrid, an4 Paml 
pf ^« fenje Foreft, apd ^Vt t^e f^n^ IjMsp 
Kw^g bcicg h fcifcd bejforc the laid iT^W 
When> feff. by In4cn«vre made ?u: J»%^ 
mnfilJtr in i^e County of M^i^f4Xi ooihe 

the Reign 'of the ianifel^te Kiiqg, between 

the 



Ae fanae ^ak .Sing «f:tlie odo Paftf and^ 
one Mqpihum T. .IQic. and Bart, of the otitief 
FuTy wlikh'faSiliiKlecttooe fealed undec the 
(jraat &dir:of JEi^ilffffi^^ liut r^^ Brands^ 
fiemy^ pecKgk^ H^iUkm mSi-Newy tktn in 
Court pi^iK^ced, th^Date \iditreof is the 
Day and Tear h& above£dd^ the {^e latt 
King Cbmiet. the Seoond, ior the Goa^t 
fidfiratioQS in the laipe IndentqtQ ineB^^ 
tionidi i»itk the Advice 4of two of tfce 
Cexnmiffiooers of the Treofurjr of tht 
fsimtt late King^ granted, demifed and t^ 
farno let to the faid Sajmbom tbe.Honeft or 
Chafe afioreiaid, with the Appuftsn^oes^ 
by the Name: of all that Eore& o9 Chaft 
called Kif^'mofid^ lying and l>eii]g in or 
near the Pariih. of St. Pbilif and Janm 
in theCt^ of Bt^ in the Pariih of AVibr 

otherwife StMet(m^ H4mhooke and Wifian^ 
torn in your County, conti^ning by Eftii- 
mation 343e. Acres, of wafte Land, more 
er leis, and extending on fundry ^her 
Lands, a$ well Wafte as inclofed) ifi ek 
near die Parilhes aforefaid, or^fome lof 
them, together with all Bucks, Does and 
other Be^ then being within the Limit* 
of 1^ Foreft or Chafe aSoreiaid^ a«d all 
l^ibeniea, Fmicbtf^ ftivtkgVf RightJi 
nfld. Apporcen^ncoB to ihe f«iie Forefr <ir 
C^fj^ belonging, incident or appendant^ or 
ii^ldiin ike ^tdk w Chak then before hid^ 
uM or* mjfifid in the Tln^ of th^ Lady 
Mzabab^ late (^een of. Ef^hmL w^ 
llfa iJDx^ Janrn^ l^e King of England^ and 

the 
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tbe Lord Charles t3ie Firff, hde King dF 
Efigland^ or any of them, by Reafdn or 
Pretence of the (aid FordS: or Chafe, or 
the Liberties and Franthifes of the fame^ 
to have and to hold the faid Foreit,, Chaf^ 
Franchlies, Liberties, JPrivileges, and all 
and fingular other the Premifles in the 
fame Indenture mentioned and intended to 
be thereby granted, with their and every 
of their Appurtenances to the faid B. u. 
his Executors, Adminiftrators and Affigns, 
from the Feaft of St. Ii£cJbael the Archangel 
then lait: paft, for and during the Term of 
60 Years from thence next cnfuing, fully 
to be compleat and ended: And die faid 
late King Ci^4rZ» the Second willed, and 
by the fame Indenture for himfelf, bis 
Heirs and Succeflbrs, gaye^ and granted to 
fhe (aid Bdyttham^ his Executors, Admihir 
ftrators and Affigns, fiill Power and Au* 
thority to replenilh. the Foreft or Chafe 
aforefaid with Deer, and by all lawful 
Ways and Means to cred Lodges for the 
Keepers, and to hinder and fupprefs Puf- 
p-eftutes, Aflarts and Nufances thcfe, of 
what Nature or Kind focver, and alfo to 
prefcrVe the Covert and Vert for the 
Safety and Prefervation of the Beafts afore- 
faid, lis l^ the Indenture aforefaid, among 
other Things is more fully manifeft; by 
Virtue of which iaid Demife the faid Baftt- 
jhm into the Foreft or Chafe aforefaid, 
with, the Appurtenances entered, and wan 
thereof jpofleflcd, and being fo thereof pof- 
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fifled, the fame Bajnbam afterwards, and' 
before the faid Time when, ^c^ to wit, 
on the firft Day of March in the 3 2d Year 
61 the Reign of the faid Lord King Charles 
Ae Second, at the Parilh of St. Philip and 
James afdrefatd, alTigned to one Mary B. 
tjtit Premifles aforel^id, with the Appurte * 
jiances, and all bis Right, Title and In-- 
tQ-eft of and in the fame, to have and to 
hold to the fame Maty^ her Executors 
and AlDgns, during all the Refidue of the 
laid Term of 60 Years then to come and 
unexpired, by Virtue of which faid At 
fignment the (kme Mary into the Premifles 
airorefaid entred and was thereof potTcfled 1 
and being fo thereof poflefled, the faid 
Mary afterwards and before the faid Time 
when, 6ff. to wit, on the third t)ay of 
January, in the 33d Year of the Reign of 
the iaid Lord King Charles the Second, at 
the Parifh of St. Philip and James afore- 
faid, afiigned to the faid Francis^ Thomas 
and Stephm the Premifles aforefaid, with 
the Appurtenances, and all her Right, Ti- 
tle and Intcreft of and in the fame, to haVc 
^and to hold to the fame Fr^»«V, Thomas 
zx^ Stephen during all the Refidue of the 
faid Term of 60 Years then to come and 
unexpired, by Virtue of which faid Aflign- 
ment the fame Ftancis^ Th$mas and Stephen 
into the Premifles aforefaid, with the Ap- 

Surtenances entred, and were and yet are 
lereof poflefled \ and becaufe the Cattle 
aforefaid at the faid Time when, Csfr. were 

in 
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if die Uid Place ia wkicfi, &fi. ^t^ I _ . 
the Cfrafs there gt^wirig* afid . doi^g J^; 
mage cher^ ^thf f^d i^f^oi; jnf^s ^\?a. 
Right well fvoWeid, and >& JBpiliff.rof ttf^. 

tlif faid f&wy,. G(»rf^, Willim^^ H<0^ 
as BailiiiTs of tttte faid B'andf, fbm^^^^mi 

tb^:C;s|Ccl9 9^re(aid in th^'J^id. Jflac!it hi 
vhich> i[^ir. laiid l^Mp ^^W fe; doing P^-i 
inage thcus:, ^w", this ttey were. rea^y t<i 
vci^ : WI?^<}forf flwy^F^eii JwdgpierttJ 
a&d a I^QKQ;j(>f;the.Qit|le;tf^^ tOn 

gether witht their ]>sm^gf!|^ i^oSs anA 
Charges in that Behalf ex|>erid:ed^ acccbli^ 
to the Fofm of the Stawtie fe lii^h'Crfe 
made and pi^ovidedf, t^ be . adjudged Ift 
them, fe?^ And the fajki.^^^?^ fiP^' tbktfiti 
faid, that thitfdSd Francis^ Htti^^ Xsmgl^:^ 
William and fiemy^ f(»r thfe R-eaibn tSiefctfi j. 
alledged, cw^t net a3 B^fe of tbi iM\ 
thomas S. and Stipben C. «o ^nd#ledg|^^" 
npT thte faid Francis ki his f)vm Right ti 
avow the Taking, of the Cattle afcM^i^dlft;' 
the faid Place in.w^idit ^c* }uft^ bocaufe 
Plea. by protefting .that th^ faid Ldrd King . 

Cbatks the Second <^yer waS feifed dfltbe 
Soil or Latid of the forftfr; oi?:<;teft tf: 
-Ki'^y^.^^i aforef^id, forPte* i}h(e,fanic^**» ; 
^. faid, that long before the facd Tjaie 
of th^ Titkiqg; of xhe Git«k. «fortftti|; 
made^ and, alfo Vefoce ]^ faki Tifma mfs^'^. 
;itis fiiplwf^ that the /aki^ lite Kujg GferJr"^ 
*• theSw9Tidw*fQi&dbfthei?^C8fti^^ 

.. aforcfaid. 



a&>te&id,.t6 wit, oti the tfaStd- Daw «f- 
J^'iA the s.^ Year df At Ra^ «I tlw 
latfe Kiig Cibrka the Fiilb, >to W. «h« 
S.Uiec» jM>«r<'of hidTche.fidd J4ik ^. fMfl[ 
iiii&d «f ihk Madbv of Stv.Z^iw^^Me kI^^ 
ttSD PariOi o£ Sift' •?&%' and T'dtvM^ «Hdl' 
t|«t Af^wrten^Qts to «otw O^bnlb^- afc^* 
Ml, ix^heite£ dur.fiiid Plx^ iii Mfi<}h, ¥a^ 
li-^ « lite '&id' "TiAie whtiv'^. sUid 
^ for' Time immctaEKMal was Ptftel, iW^ 
hw Dcneiiit: v»bf. Ftei wiA bMHg ,fi» 
ttnnbf -AiA^ tHe fuh* jil^m-^<tiJfiM 
i^ervrkrd* SAoRbcft^e <fae fsidl9ffir« Whi»i^ 
dP^vrat Cb;A«NR/«fei^a{d died MtFfueH hitf 
Eflitos dierasf ietfed, : afttt' 4irlMf« th^ thtf 
&Hi MSanor wfeh thi( AM)Ufl^«iMe((i, wh««^ 
Of liie ^ PbKi kk tMdh; ^/ii.- Is PafOeli 
detfcphded ny chd^fiUd ^«>« 'as Soti battel Hei» 
tff hiiti klae fiud ^M: bf k<a^ ifhii^Mff 
die fsi^ yif^ 0is.Soft'a)ht'«Mr<is *a0d b^ 
fait the fold TtiM wbedv Mf. Ihc« th« 
iikr Mandt- iHth liM Aj^wrteriafi^Mir eWHd, 
tM at lit <Tuite .of Ae t^^in^ 6f i^ 
Ciiftlv sif0rifiid<was and y^ is fti?^dth«l««f 
Id viiis^ Den^e a> of Fee, tod'Wteg ^ '. .' 
citei«of ieiftKi, thib £ttnie -^^ beftfM tbft ' 
fM'£katvthin^ &c. j^'faisCatek: aTdit' 
iriid intbiJhe fad Plaee in whkh^ &c. M 
feS9d 4>n the'Grafit ctflM theh ||FO«iAg) tiwfil 
dff fud httkiisy Hmyy ^etrgt, WWkm 
n^ TSm>) on tlfe Day Md Year ki t!<^ 
D^ilaftKk>A aS:»tfud fptcifi^d al Cotr/froM 
dforefaid, took die Cattk sforefi^d of hiM 
the fatd iakHt-^mA ut>iu% deoUftd ^heM « 

agiunft 
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sgainft Surety and Pledges, mtiV&V. air 
ho above againft them coqciplaused.: And 
this be was rca4y to verify. : Who'efait be 

gayed Judgment and his Daoiagesy by 
eafon of the Captk>n and unjuft DeteotUn 
of thofe Cattle, to be adjudged to htiQ» 
DcBMvi^* C^^* And the faid Francis^ Hemy^ GMjif 
^i7//Vw. and /^^fffry thereupon (aid, that.the 
^d Plea of the faid JibH $hovc in Bar of 
the ^vowry and Cognifance.aforc(wl;pkid* 
ed^ wasinfufficient in JUnr to m^ooon 
him the UidyoiH to hate hh Aiftion afoit- 
i^d againft them the faid Framis^ Hcmj^ 
George^ WiUiam and Hemy^wd that they 
ip that Plea in Manner.and Form aforefiud 
pleaded h«i no NeceOity » nor were by the 
]^W of the Lapd obliged in any Maimer 
to aiifwer: And this they were ready to 
verify: Wherefore. for. wan^ of a fuffioent 
Plea in this Behalf they pclyed Judgmeat, 
and A Return qf the Cattk aforefiud, tp< 
gether with their Damages in this Behalf 
ki0;ainedy to be adjudged to rthem^ ^r. 
Tha Ciofti. And fpr Caufe. of I>cinurrtr in .Law in this 
*7E^ ^5^ J8ehalf, the fai?^.iTa»w, Hmy^ Ge^ie^ 
4An«.e.i5. ^^^^ and fl^wy did fet ^own, tad to 

the Court here exprcfs the daufcs fcUow- 

ingt.tQ yfK t^at the faidToi&ii in his Pka 

^ftporefaid did not ttayerJfe the Matter in the 

Avowry ^and.Cognifai\ce, afore^d, when 

be. qught to trayerfe that. Matter, as. they 

Jmnder in faid i and becaufe the Matter of that Pka 

Dcmamr. yf^ not iffuable nor triable; and teGKufe 

2 that jPlea was mfuffiqi^t a^d ,wto^d. Fprm» 

'^ ' " and 
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•^ftdiheretipori thd faid John W. faid tBat 
^fhe Flea- afo!*efaid by him the faid "^ehit 
^-above InT Bar to the Avowry and Cogni- 
^ifanGe:*fofcfaid pleaded, and the Matter in 
^tke-fame contaihed. Were good and fuSi- 
i'diAit'in'Law- te^ preclude the faid Francis^ 
'•Jffewf^, George^ H^ilRam and Heniy from 
haviAg their Avowry and Cognifance afore- 
'fdd^ which faid pica, and the Matter in 
-the fame containcdi the feme John was 
~m^y 'to verify 'and prove; as the Coiitt, 
&c. And becaufe fhe (aid Francis^ Henty^ 
•George^ WitUsm and Htnr^ to that Plea^did 
' not aniWer, ndr hitherto in any wife deny 
*i#, 'thie feme John as before prayed Judg- 
ement arid' his Dariiagfcs aforefaid, by rcafon 
'*f the Caption arid' unjuft Detention of the 
Cattle aforefaid, to be adjudged to him, 
*&€. ' Atid becaufe the Court of the f^id 
«L»ofd the 'King .hw-e were not advifed to 
. give their Judgment of and upon the Pre- 

- iniflfes, Day therefore was given to the 
•Parties afotefaid before the faid Lord the 

- King from; the Day of Eafter in 15 D^ys, 
i'wherfefoevef, &?r. to hear their Judgment 
^ 't)f and upon the^ JPrimiflfes, becatife the 
^ 'Court of the faid Lord the King thereof, 
' ©r. On which Day before the Lord the 
• King at TFeftminfter came the Parties afore- 

' *faid, by their Attornies aforefaid ; where- judgment for 
'upon all and Angular the Premiflcs being the Plaintiff. 
Cfecn, and by the Court of the faid tord^ 

- the King fully underftood, and mature De- 
tliberation being thereon had, it was cdn- 

Z fidered 
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(Idfred that the Plea aforefaid by him the 
faid John above in Bar to the Avowry and 
Cognt^uice • aforefaid pleaded, was good 
and. fufficient in Law to maintain him the 
(aid John to have his Adion aforefaM a- 
gainft them the faid Francis^ Henry ^ Ge^e^ 
JVilUam and Henry : Wherefore it was alfo 
confidered, that the faid Jeim ought to re- 
cover his Damages againft them th^ faid 
Francis J Henry ^ George^ fFilliam and Henry ^ 
by Reafon of the Caption and unjuft Dc- 
In^oiry. tention of the Caale aibrefaid ; but becaufe 
it is not known what Damages th6 faid 
Jain hath fuflained by the Reafon afore- 
laid ; therefore we cotftmand you, that by 
die OdXh of twelve good and {awful Moi 
of your Bailiwick you diligently inqusw 
what Damages the faid John bath fuflained, 
as well b$r Reafon of the PremJfles as ^ 
his Cofts and Damages by him about his 
Suit in this Behalf expended; and ^ 
Inquifitioh which you fliall thereupon take, 
fend to us whereibevcr, (^€. un- 

der your Seal and the Sbals of dioie by 
who& Oath you AaU X»kt that Inquifi- 
. don, together with tihis Writ. Witne& 
Edmund Herbert^ Knt. at Wefimiffier^ the 
17th Day of Msg in the fccond Year of 
our Reigjti. 



f& 
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9T&< Marine of entring an Inquijition 
in Replevin^ according td fbe Statute 
4ff 17 Car. 2. upon a judgment for 
. the Avowant upon a Demurrer^ ncberte 
a IVrit of Inquiry was awarded tp 
in^ire of the Value of the Dijlrefij 
md a Judgment thereon. 

After- an^rding the Inquiry^ and the 
Words, The fame Day is given to^ the 
{Plaintiff) to be tbere^ &c. you fay thus: 

AT which Day the faki r. R. {i.e. the 
Plaindflf) comes before, our Sovereign 
Lord the King aj JVefiminfter^ by his At* 
torney aforefaid^ and the SheriflF (to wit) 
J. A, Efq; returns an Inquifition uken be- 
fore him at the Caftle of Tcrk in the 
County _aforefaid, on the 2Dth Day of 
March in the eighth Year of the Reigrt of 
•his prefcnt Majefty, whereby it is found that 
the feid fi* rfogflieads or Alluiti, at the 
Tirwe of the Taking thereof * were wmb » j^^^^. ^^^ 
tool accordmg.to the true Value thereof; the Goods ari5 
dicrdbre it is adjudged^ That^ the faid inaoimaic. 
3*. R. do recover againft the faid % M the ^^^y fay, were 
faid 100/. for. the Value of the faid fix^^^J.^^^. 
Hogflieads of Allum, f Part of the faid mate/ were of 
Kettty being in Arrear as aforefaid, found fuchaPrkc. 

+ Thefe 
.W«idi tfO-wtane tUe Ufbefi dbth Mt am^nt to the Value of tht 
Kent*' 

Z 2 by 
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by the faid Inquifition in the Manner aforc- 
faid, and his Damages fuftained by Reafon 
of the Premiffes here adjudged by the faid 
Court of bur /faid Sovereign Lord the 
King, according to the Form of the Sta- 
tute in fuch Cafe made and provided, to 
the -faid T. R. to 80 /. with his Confent, 
for his Expences and Cofts I^d out by 
him about his Suit irt this Caufe, whicJi 
faid Value, Expences and Cofts, do in the 
iSauBd. i95.Whole aniount to iSoL and be the faid 
y,M. amerced, 6fr. 

jIn Inquifition and Judgment ufpn the 

. fame Statute^ upon a JudgmeM on a 

Demurrer for the Aoomant^ and a 

JVrit to inquire of the M6niet in 

Arrear^ and of the Value of the Di-^ 

Jlrefs^ and Judgment thereon. 

After the Judgment upon the Demurrer 
that the Plea in Bar to the Avowry js 
infufficient, concluding, thai the Plain- 
tiff take nothing by bis fFritj but Be 
amerced for bis falfe Complaint^ and that 
the pefendant is difmijfed the Courts ytfu 
goon thus: 

'ND thereupon they the {dxi'T. A.W. 

- and T. according to the Form of the 
Statute in fuch Cafe made aiici provided, 
plray his Majefty's Writ to be dircftcd to 
the Sheriff of the County afordaid, td in- 
quire 
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quire what Monies were in Arrear fpr the 
Rent aforefaidji at the Time of the Di- 
ftrefs made as aforefeid, and the Value [or 
Price] of the Cattle taken ; therefore the 
Sheriff is commanded, that by the Oath of 
twelve good and lawful Men of his Baili- 
wick he diligently inquire what Sums of 
Money were in Arrear for the Rent afore- 
faid at the Time of the Diftrefs made, and 
what was the Value of the Cattle diftrained 
according to the true Value thereof; and 
the Inquifition which, &c. the Sheriff flbould ' 
return, or make appear here in three Weeks 
from the Day of St. Michael^ under the 
Seal, &fr. and the Seals, £s?^. at which Day 
T. A. W. and 3". came here by their faid 
Attorney, and the Sheriff, (to wit) Sir 
R. M. Knight and Baronet, now returns 
2Xi Inquifition taken before him at the 
Cattle of Tork in the County aforefaid, on 
the 6th Day of Auguft laft paft, by the 
Oath of twelve good and lawful Men, 
whereby it is found that the faid Sums of 
Money in Arrear for the Rent aforefaid, to 
the faid T. L. at the Time of the Diftrefs 
were 2.9 /. and that the Cattle diftrained, 
, according to the true Value [or Price] 
thereof, were worth 38/. Therefore it' is 
adjudged, that the feid y. A. JV. and T. 
do recover againft the laid iJ.P.^he faid 
38 /. for the Value of the Cattle aforefaid, 
being Part of the Rent in Arrear as. afore- 
faid, found by the faid Inquifition in the 
Manner aforefaid, and his Damages by 
Z 3 reafoa 
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Ks^of) of th€ Premiffei, by thi$ C<H|;t a4- 
judgeij lo the feic} fT. 4'U^. and Z*. ^ their 
R^aeft, by the Difcre«ioa of the Juftioai 
hcH, for iiiis Expencejs aod Coft^ iaiiji om, 
by ^f^tn m thi§ Suit. g€(;ardii;>g to tbf» 
Fprm ^ tbp St^x^t in fucb Q^fe inp4e- 
apd prQTjded, t^ lo/. which V^luc^ E«- 
I S«wd. i86, penees ¥wi Coflft 4p ip.th«i Wh^lean^W*. 

Returns Hahend9. 

h nftom* f^^ORGU the Second, ^^. To tbeSh?^ 
Hahend*zftcr ^-^ riff of M<iiW«^» -Greeting : Whereas- 

4ant, u^^n a ^^^^ W J Wt County, Efq-, was . fwni- 
Demarrer in qtoned Xfi hfi in OUT CoUlt Ufore U*9.tQ 

Rcpkvio* jiplWer tq J&T, P. E% of 4 Plea> (or m ofi, 
k&ion). wherefore q^ ^be ^4th Pay i?f Offr. 
tfihr in the firft Yc^ of our Rcigr^. at tbe 
Pajriibfr <)f St. Clmen^\s^ J>me^ in yojar Couch 
if^ if!k2L cert3in Place tberet calkd a Cbamiet 
m Pw^^fHX Cwr^ be; cook tbe Good* 
^ Chattels of "the faid W. (to wit) om 
]^d, ©ne ^cdilead, tfr- ifonmiug $fyh 
(?(wifj^ and unjyftly det^n^di then? agaioft 
$ujetMts .a^d Pledges, until, i^c. and tbe 
l4id 7, 5^ cam^ inio, oup iaa^ Co^rt, befori?^ 
u;^ ^ ^i^dged aiwj^ ple^d^ tbat; the fs^ 
?^j^4« ought npt taV^ P? m^<^^vl>ii 
faM. Ap^ thereof ^inft K^O^ bi|Csp(f 
itie £|(cL iTbac ^ tq t)^ one Bqd» <)» ^4^ 
ftsfl^ imMiini J^afi ^. ^ Qj^^f] P|iij og 
tbeC^?^^ VhPtfsil* afprj5l»i4 19 i|ia; faHfe 

PccU*' 
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Dcdaftttibn mentioned, that the Propeny 
of thofe Goods and Chattels at the afore- 
faid Time of taking them were the Pro- 
perty of the faid J. and this he was ready 
ta Verify -, and as to one Couch, ten other 
fiooks, [fo naming the Goods to which be 
pkads this Piea] Refidue of the faid Goods 
and Chattels in the Declaration of the faid 
ff^. mentioned, the laid John pleaded. 
That at the Time of taking thofe Goods 
and Chattels the Property of them was in 
and belonged to one R,F. without that, 
that the Property of the faid Refidue of 
Ae Goods and Chattels in the Declaration 
mentioned, at the Time when, &fr. was 
the Property of the^faid WilUatn^ as by the 
faid Declaration above was fuppofed % and 
tWs he was ready to verify and proven- 
wherefore he prayed Judgment, if the 
^orefaid Wittiam ought to have or main- 
tain his faid AAioh againft him for the 
&me, iSc. and he alfo prayed a Retwn ta 
be adjudged to him of all the Goods and 
Chattels aforefaid, together with his Da- 
ftiages, Expences and Coils laid out by 
him about his Suit in that Behalf 5 and the 
feid fTflliam replied. That the Plea of the 
fktd John above pleaded, and the Matter 
therdn coiftaihed, were not fufficient ini 
Law to preclude the faid William from 
having his faid Adion againft the faid 
John for the fame, and that he was not 
unda* a I'JfeceiKty, nor was bound by the 
LaW of thi Land to anfwer in any Manner 
, Z4 to 
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to that Plea, in the Manner and Form as 
the fame was pleaded ; wKich he was ready 
to verify ; wherefore, for want of a fufii- 
cient Afifwer in that Behalf, he. the faid , 

. Willicm prayed Judgment, and his Da-, 
mages occafioned by the Taking and un- 
juftiy Detaining the Goods and Chattels, to . 
be adjudged to him, ^c. and the faid 
John rejoined, That the PJea aforefaid by 
him pleaded, in the Manner and Form 
aforefaid, and the Matters therein con- 
tained, were good and fufficient in Law 
to preclude the faid William from having 
his Adion aforefaid ,thereof againft the faid 
John \ which Plea, and the Matters there* 
in contained, he the faid John was ready to 
verify and prove, as the Court Ihould re* 
quire; and becaufc the hid JFilliam hsiA- 
not anfwer^d to that Plea, nor in any wife 
denied the fame, he tile faid Jcbnj as 
above, prayed Judgment, and a Return of 
all and Angular the Goods and Chattels 
aforeiaid, together with his Damages, fcff. 

, to Be adjudged to him, ^c. and fuch Pro- - 
ceedings were thereupon had in our fame 
Court before us, that it was adjudged, that 
the faid Plea by him the faid John above. 
pleaded, and the Matters therein xon- 
taineri, were good and fufficient in Law to 
preclude the aforefaid . /^////^a from ha- 
ving his faid A<5lion againft the {aid Jcimi 
and| it was alfo confidprcd by. oar lame: 
Cpyrt before u», that the faid W. IhooW 
^kc pTQthing by his, faid. Writ, but for bis 
y- .' . . falfe 



*. 
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falfe Claim therein (hould be in Mercy, (or 
amerced) fefr. and that the aforefaid J. S. 
ihould go thereof without a Day, (or 
Jhould for ever be dtfmijfed the Court\ Qc. 
and that he fhould have a Return of the 
Goods and Chattels aforefaid, to be deli- 
vered to him for ever irreplegiabie : And 
further, it was confidered in our faid Court 
before us. That the aforefaid John ought 
to recover his Damages againft the faid IV^. 
by reafon of the Premiffes : Therefore we 
command you, that without Delay you . 
caufe the faid John to have a Return of 
the Goods and Chattels irreplegiable, and 
that you Ihall not deliver thofe Things of 
which you have made Mention, which be- 
long to the Complaint of the faid William^ , 
without our Writ, which (hall exprefly 
mention the faid Judgment ; and in what 
Manner you fhall execute this Writ, do 
•you make appear to us, wherefoever we 
fhall then be in Great Britain^ on 
We command you likewife. That by the 
Oath of 1 2 honeft and lawful Men of vour 
Bailiwick, according to the Form of the 
Statute in that Cafe made and provided, 
you diligently inquire what Damages the 
faid John hath fuftained, as well by reafon ' 
of the Premiffes, as for his Expences and 
Cofts laid out by him about his Suit in 
that Behalf 5 and the Inquifition which you 
fliall take thereon do you return to us at 
the Day aforefaid, wherefoever we ftiall 
then be in Great Britain^ under your Seal, 

and 
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and the Seals of thofe by whofe Oath you - 
fball take fuch Inqui^tion, together with 
this our Writ to you directed for that Pur* 
pofe. Witnefs Rebert Lord Raytnond^ (Sc. 

The RetiiiD A T which Day comes here the faid De- 
of a RetoTfC jf\ fendant by his Attorney aforefiid, 
JJ^^"^d a a^ the Sheriff, (that is to fay) W. H. Efqj 
aai^ by the ^^^ returneth here, that in order to have 
gfSiur of the an Execution of the Writ aforefaid to him 
Liboty, and directed, he made a Mandate to Sir John 
^^ ^*;^' Hobbart, Knight and Baronet, Bailiff of 
^If^^f^^ the Liberty of our Sovereign Ldrd the 
King, of his Duchy of Lanca^er in the 
County aforefaid, who hath full Power of 
reuirning all Writs, and of executing the 
fame within the Liberty aforefaid^ to whom 
the Execution of the Writ aforeiaid dti^h 
entitely belong to be made ; for that no- 
Execution of the Writ jioreiaid, within 
the Liberty aforefaid, ia his Bailiwick, 
could be nude by him^ which Bailiff mad^ 
ar Return to the faid Sberifiv upon the Man- 
date aforefaid,' chat before ti^ coming of 
the Mandate aforefaid to hi^ HaiTds, th# 
Cattle, Goods and Chattels atore£lid wer^ 
doined by the iaid iPlaintiff to- Places tor 
the iaid Bailiff mkfiown, fo that h^ coUM 
not caufe- the Cattle, Goods^ and CbatteU 
aforefaid of the &id (JDef^idam) to be fft"-^ 
turned^ as by the Warrant aforefyd fa< wair 
coinmanded ^ the faid Bailiff aifo retortted^ 
m the iaid Sheriff ^n laquifitioii t^kenr 
befoye hiia at F* withii^ the Liberty aforcv 

faid 
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{aid in the County aforefaid, on the- ift 
Day of Ofloitt^ Mft paft, by the Oath of 
twelvset (^Ci by. Virtue of the Warrant a- 
foKcfeid dufeftpii ty tiic Sberiflf upon the 
Writ ^ofefaid to the faid Bailiff, by which 
if l¥as. foq^fid, th^t the faid Defendant ^ ;* 

fuftianed Danwge by reafon of the Pre-, 
miffcB, befidcs his Cofts, to • and. 

for thofc Coft3 and Charges to 
Tb^i^efore it is adjudgeds That the faid. 
Defendant do recover a^inft the £ud 
PkintifF his Danwges aforefeid to 
lay the Inquifition found in ^e- Manner at 
fprefaid i an4 alfo Pounds to the^ 

f(ud Defendant, at his Requeil, foe Us 
Cofts ^nd Charges iiforefaid, ad)ud^ bjr 
th^ Court by way of Increafc, which Da< 
n^tages do in the Whole amount to 
* ^^. And hereupon the SheriflF is c^m*. 
nsu^nded^ that he do not omtt^ by reaica , 
Qf ^ny Liberty of the Duchy of Latuafier , 
^ore&id ; but that of other Cattle, Goods 
and Chattels of the (Plaintiff) to the Vahie 
of the Catile»<70ods and Chattels aforeiaid 
befpre ^ken, he take in JVithrtum^ and 
deliver them to the faid Defendant, to bd 
49t^uied by him until the Cattle, Good« 
«ad Chattels afore£ud before takoi be d&« 
}iirere4 fay dNe (fttd Haintiff )' and; is what 
IVfonner,: &^. the Shatiff ilML a»k6 a|^ 

{MIC} fSi* 
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A Rifam* fnEORGJ^ the Second, 6?^- Greeting: 
SftAe" Whereas J. B. ktely in our Court be- 

^miff; for f^^ "^ ^^ IVeJiminfier^ was fummoned to 
Dc&ok'of his anfwer to C. D. in an Aftio'n, wherefore ho 
Pica in Bar to took nine Cows, the Cattle of him the faid 
Tw'b^'^' C. and unjuftly detained thcrts agaiiift 
^^^ ' '^^' Sureties and Pledges, (^c. and the faid yf. 
appearing in our fame Court before us, for 
a certain Realbn. by him atledged in our 
ikme Court, in his own. Right, and the 
Right of S. his .Wife, well avowed the 
Talcing of the faid Catrie in the Place in 
whkh, &r. to be juft, for 9/. Rent du$ 
smd in Arrear from him the faid C to the 
iiid A. and S. for one half Year, ending at 
the Feafl: of the Annunciation of the Bleljed 
Virgin Mury next before, (^c. [as in tbi 
Avawry] for one Mefluage, 6fr. with the 
Appurtenances in ft^. demifed by them the 
tiiAA. and S. to. the faid C. whereupon 
the faid C. tho' folemnly called, did not 
appear, nor doth further profecute his faid 
Writs wherefore it was a>nfidered in our 
lame Court before us. That he and his 
; Pledges for profecuting ftibukl be amerced, 
and tbiatf the faid A. might depart the Court 
thereon without a Day, and fhould have a 
Return of the faid Cattle: Therefore 1^ 
command- you, that without Delay you 
return the /aid Cattle to the faid C. .apd 
you fhall not deliver them at the Com- 
plaint of the faid R. without our Writ, 
which ftiall cxprcfly mention the faid Judg- 

njenti 
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mcnt; and in what Manner you execute 
this \Vrit, .you niake appear to us in three 
Weeks from the Day of St. Mcbaeh 
wherefoever, f^c. and- have you there this 
Writ. Witnefs, &f. ' 

f^EORGE the Second, Gfc Greeting : A»»?^r»''af. 
^^ Whereas T.E. lately in our.Court:bc-^^«^^»^pon » 
fore us at Wefiminfieri was fumnfioncd to^^J^^^*" 
anfwer to R* B. in an'Adion wherefore he^^^fj^ \j 
Cook feven Cows, the Cattle of him the Default, 
faidi^. j9. and unjuftly detained them, a- Lilly's Entr. 
gainft Sureties and Pledges, 6ff. as he al-^37- 
ledged ; and the faid R. afterwards made 
Default in our faid Court before us; where*- 
fore it vras confidered in our fame Court 
before us, that he and his Pledges for pro^ 
fecuting ihould be amerced, and that the 
faid ^\ might depart the Court without % 
Day, and ihould have a Return of the 
Cattle aforefaid : Therefore we command 
you, that without Delay you return the 
iaid Cattle to the faid "T. and you ftiatt 
not deliver them at the Complaint of the 
laid iJ. without our Writ, which ihall ex- 
prefly mention the faid Judgment ; and in 
what Manner you execute this W^, you 
ftiall make appear to us in three Weeks 
from the Day of St. Micbaeh whcrcfoever, 
^^f. And have you there this Writ, Wit- 
•nefs^ t?r. 



Second 
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Sectmd Deliverance^ 

AWr^oTSe- f^EORGE the Second, To the SheriflT 
coBd Ddi•tl^ VJ- ^f ^^^^ Greeting : If T. W. (hatl gi vf 
T^k^f s««ir T^ Security that he will profecute his 
503* ' Cls&my ind alfo to return the Cattle, 
|( ♦ which in our Court before us were 
lately adjudged to T. J, through the De- 
fault of the faid f. W.) if a Return thererf 
fliall be adjudged ; then do you caufe thofc 
Cattle without Delay, (or fortbtvitb) to be 
delivered to the faid f.W. and by Sureties 
and fafe Pledges compel che feid 7*. 7. that 
he be before ♦ us in three Weeks from the 
Day of St. MtchaeU wh^refoever we ffiall 
then be in England^ to anfWer to the faid 
y. JV, for taking and unjuftly detaining the 
^ Cattle afDrtfaid ( and hate you there the 
Karnes of the Pledges, ahd this Writ 
Witnefs Philip Lord H^dmike^ the 28th 
Day of November in the ninth Year of our 
Reign. 

^ K.B. 

Another (T' EOBGE the S^ond, &e:. To the She- 

Fdrm. v^ riflF'of j^;r, Greeting: If CD. fliall 

Thcf. Brev. give you Security that he will prde^utfe his •" 

3^3- Claim^ and alfo return the Cattle which in 

our Court before us were lately adjudged 

to Ai jB. through the Default of the faid C. 

3 . We 
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Wc command you. That if by Means oF 
our Writ de Retorn" Habendo lately direftcd ' 
to you for that Purpofe, you have made a 
Return of the faid Cattle to the faid CIX 
then do you caufe them to be delivered to 
the faid C. D. and by Sureties and fafe 
Pledges compel the faid J. that he be be- 
fore us on the OAaves of St. Hillary^ whcre- 
foever wc (hall then be in Englandy to an- 
fwer to the faid C. for taking and unjuftly 
detaining the Cattle aforefaid; and have 
you there the Names of the Pledges, anii 
this Writ. Witnefs, fcfr: 

K. B. 

n^ F. by A B. his Attorney, offers (or The Entry of 
^ • tenders), himfelf on the 4th Day againft »n Award of 
W. T. of a Plea, (or in an AStion) where- *» ^'^^ 
fore he took the Cattle of the faid W. T. 
and unjuftly detained them, againft Sure- 
ties and Pledges; and he came not, and 
the Plaintiff was there, Cs?r. Therefore he 
and his Pledges, to wit, John Doe and 
Riebard Roey zrt amerced, fefr. and tht Mt/mconSA, 
faid T. F. may depart the Court therefrom 
without a Day, (^c. and may have, a Re- ^'» *• 
turn of the Cattle aforefaid, Ofr. and af- 
terwards, (to wit) on tht Oftaves of St, 
Martin then next following, before our 
Sovereign Lord the King at IVefiminfter^ 
comes the faid W. by J. B. his Attorney, 
and by Virtue of the Statute in fucb Cafe 
made and provided,^ pray9 his Majefty's 

Writ 
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Writ of Second VcTtverancej idc and it is 

granted him, ijc, returnable on thcOft^ves 
jof St. Martin^ wherefoever, fsfr. the fame 
Day is given to the laid fT, K 6?^. • 

J'be Difference between this Writ in the 

Common Pleas from the former ^ is no 

otberwife than at ibe firfi Afierisk in the 

firjt Writ before^ you fay^ which in our 

Tbcf. Brcv, Court before our Juftices at Wejipii^r 

V>h ^ ^ were adjudged to 7*. y, through the.^- 

i fault of the faid T. W. And at tbe fecond 

AJleriJk you faj^ that he be before our 

Juftices at Weftminftery in three Weeks 

from the Day of St. Mcbaely to an- 

fwer, (^c. 

C.B. 

A Writ of r^EORGE the Second, 6fr. To the She- 
Second Dc- ^^ rifF of Effe^Cy Greeting : Becaufei>«»^ 
liverancc after ^^ \^ q^^ Court before our Juftiqes at Wefi- 
Sic!l^. :«»^?M Mth given you Security that he 
348. will profecute his CJaifB, and w4l ^o 

. make a Return of thofc Cajttle whtph^ in 
our fame Court were adjudged to Stfpkm 
R. thrqugh the Default of the faid L. if 
^a Return thereof be ladjudg^ tp Wm: 
The.rcfore we. cotpmand you, ThW witli- 
( .out belay you (;:aQfe a Ms^r^ whidi .you 
have, taken mfVitbernam^ of the. Cattle of 
,the faid Z. to the VaJue of the Cattleioyr- 
^merly t^ken, to b^ delivered to the Aid 
.t^ and compel the iaid S. by Sureties and 

fafc 
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&fe Fkdges, itiat he bt before our Juftices 
ztWeJhwfter on' thtQQiiycs of St. ^ 
to anfwer to the faid L. for taking and 
unjuftly detaining the Gattk aforefaid) a,nd 
have you there the Names of the Pledges^ 
wdthb.Writ^ Witntk Sir Tbmas R^e^ 
Knjgbt, the 281H Pay of NovetHber m die 
ninth Tiear of our Reign, 

BY ViWue of this Writ to nie direAed,The Retni* 
I have caufed' ta be delivered to the^^^a^'fj ^ 
ivithin^-named Z,. his Cattle within ^'^h-^^^'^^ 
tioned, a$ I am within commanded to do : 
The Pledges withm named are John Denn 
^nd Richard Fmn. 

y.JO. Efq; Sheriff. 

\ C^ias in Withernam. 

•^JEOiiG JE the Second, 6?^. To the S^^^ 
^-^ riff of Suffolk^ Greeting : Whereas we 
lately commanded you by our Writ, that 
whereas 7*. B. Gentleman^ had been at^ 
tached by our Writ of Second Deliverance^ 
to appear in our Court before us, to an- 
iwcr to J.S. in an A6kioB^ wherefore he 
took the Cattle of the iaid J. and unjufUy 
detained them agaii^ Sureties and Ptedgest 
arvi the faid J, S. m our fai^ie Court made 
-Default-, wherefore it was confidered in 
our fapie Courts that the faid T. J?, (hpuld 
iepaift hence without d Day, and that the 
A a^ &i4 



t:\ >-:, 



6ad%$. and hb PM^^ Sac mCeco^ 
idiptrMt be amerced i «8^l3itt diC£4^.?.'# 
Iboald Havt s Kriurh: ij^ &fe .Cattle''afer^ 
fikid BV^tegSabliB j ahd t|^ jW. ^^ih^ 
Die)»y idiatM in^6 a &ecom^itM C»i^ 
tfe to-the* fk^ ?: Bi t& Mr decaiiilfia 4»i^ hi^ 

ihould execute thae^lt, ^^U'AMfif awst 
known to us [/Wi& dReturnl whdrefoercr 

, that P^ r^^prncd, tp, y^. tWt «b« Ca»Ji 

^ ' a|bF^aid.'W«^ tWaedt l)7th9.J(^<il,^„:S; Ip 

, PJ^QMJRi^aown t^^yp^ ib^( y<^ 

|Mr?stom or delijnx th»&:-Qtfi|f' tOr^lj^ 

faid f. B. as you wai cowtAiB^!^ 1^ :tilt 

iiad: Wvit>' tiuyv^e mt command yot^ 

diai: yCH take '^ntany Cattfe of ^he faid 

%S. to the Value oi the Cattk afeirc^ 

.before ts^aeiivb^tkdiaki ^^S,lt^if'M«r• 

luan. ajid defiver tiam to the faid ^\9.tb 

.be 4ept % k^'lM^kgj«y^'>«Rii&^]^ 

coft Malte> a Rutum^^ iMft/taKte Bte^ 

iallefll^"t6^tbe-fyd^*-^it aiid^'1tf#hSi^ M^ 

ner y6t» fli«tl^e»»)e^ dliil'^r ^&6datef;<^ 

906 fbake zpgm- 10 lis on ■■t1tlf<xAt^*^X 

'^Sti-AKZci^, iviiefef6dir^i)«le->(hal! t3teif1)»<i)i 

,Bi|^:«i^i and that fottf eatife-^ftb<^ ^Ife 

dtJiie tHenin^^R^ar e^^ ll%hi^ arid tedof^ 

iiig;t0 tHe Laws and €^ft6# of \kitt dt& 

Km^d«iw.(rf^<>*«*^J?/»ttf«»j wW(^ >tlii^l(!ie 

meet to be done;' We dHb command youj' 

thiit if the ftid^ 51 B; ffiall make yw fr 

cute' oP pVofccWSflrf' hbClainr, and of up- 
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turning the Chattels aforefaidy if a Ketum 
tiiii^eQf ^ flt)>ulcr 1)« a^^ged, then do you 
oombdf tbe'isud 7. 1^. by Sureties and fafc 
Pledges, diac he be before us \Jick a R0^ 
«Wl] vrtiercfecTer we fhall drfn be in En^ 
ia»d^ to mfCwtr a3 weH to us for the Con* 
Xintpty att6 the iaidY. B. for bis Damage 
^d Injury d<»ne Hioi in this Cafe: And 
%^t yoii there this Writ* ^ Wimeis^ (<^^. 

f^£QRGE the Second, fcfr. To the She- J^S^;^' 
:" riff of£;Gi[ertii^: Whereas we. bavicopon. Writ 
<)^xf\ commandm vou^ that yo«t ihoi^ JpittrUs Rt^ 
JuHly ahd without Delay grant a Replevin pf^^ f^, 
..to R. M. jqf his Chattel (tor wit) of ^ofe **"• 
iwhich T.^. and 7. (L had t^en and un^uft** * 

J(SL^a4ried (as it is iud) according to our 

Mmi -befbre delii^md to yoiu^ or that yob 
JhoiiM be befoire us rjucb a i&ftr»] whcre^ 
Sg^jijr we (hQUld t;beii be in Ehgtandf .to 
.jSbew «^ ii ReafoB^ wiry you neg^&ed to 

vk^ifl our Mandates k> oficen iisd&tA to 
jdu ; And you 9t tl)^ Day made a Return 
;tp^ui$i that the Chattels -aforefeid weic 

clolgjaied by the fcid ST. 5*. and J. Cout of 
«)^r Bailiwick Places to you unknowfay 

w ^t 70U could in no wife ^rant a Re* 

|)feyin thereof to tHeT^ R* Therefore wc 

CQHj.aaipd you, C^r. Xat m /i&# farmer\ 
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A Capias in fiEORGE Ac Sccond, £s?r. To the She* 

f onTw "^'^ ""^ ^^^ ^^^y ^^^' Greeting : Whew- 

l^mHahlH] ^ 7' P' w^ lately fummoned in^our Couit 

after an A-' before US, to anfwer to 7. /iP; of a Plc« 

vowry and a [or in an Jlfitm] wherefore he on the aSrfi 

Ca.Sa, againft Day oi April [in futh a Ttor] at the City 

Ihc D2ag«.^f a (to wit) in a Place there caUed P. 

' h^d taken the Cs^ttle of the faid % to wit; 

The Dedara- twenty Sheep, and impounded and unjuftlf 

tibn. detained them, againft Sureties and Pledges, ^ 

until, 6fr. (as he declai-ed) ; and the md 

J. P. appearing in our faid Court, for a 

certain Reafon thtrein alledged by him. 

The Avowry. '^^U avowed the Taking of the faid Cattle 

in thd faid ^ Place where, fcfr. to be juft. 

Default. (^c. for Damage F^afiht therein i afid the 

faid J.Wi afterwards in our fame Court; 

made Default : Wherefore it was confider- 

ed thej^e, that they and their Pledged for 

Mi/ericordia. profccuting fliould be amerced, tfr. and 

th^t the faid J. fhould be difmiGbd there- 

SiMdie. from without a Pay; and that, he fhouM 

have a Return of the CattleafOrefiid: 

Return of the Therefore we lately comfnandfed yoli, that 

Cattle. yQ^j fliould without Delay make aketurh 

of the Cattle aforefaid to the faid J. P. and 

Second DcK. that you fliould ' not deliver theni at the 

vtrance. Defire of J. IV. Without out Writ, which 

flidold exprefly mention the Judgment ^ 

forefaid 5 and in what Manner you fliould 

execute that Precept, you fliould make 

appear to us \pn the Rttumi wherefdevcr 

r!i^.lflS0uId then be \ii\Eiigland\ We alfo 

lately 
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lately cckntHMdid you^ ^thiit accordit^ tb> 
the Swute in fuch C^fe «iade and pro-' 
i^ided; ydu &ould diJigencly inquire by tto' 
Ckith§ of honefl: and lav^f ul Men of your ' 
BJiiHwtdky^ what Damages^ the faid y.F,'^ 
hath fufltained,- as w6il by Reafon of the^ 
Bfirmi^as,^ as foe kjsiExpences^uidCofta 
latd out byhim about his Suit in that-Be-^* 
half; and tbac you dioqld ireturn to us at; 
the Time afoi^aid; the Ii^Uifition vi^ichi 
ymt (hdttld take -thfttlsoi), under your Seal: 
^ thtt &als of' thole Perfons by whom 
you ihiwld take the Jnquiiition, together 
with this Writ; and you at^ that D^y^tc-EIoftgatare' 
turned to us, that the faid Cattle had been^"^"^ ^^ ^^ 
eloigned -by the faid J.U^. to Places un- 
known to you; for whiqh Reafon yoa 
could iiQt return thofe Cattie to the faid 
J* P. and you alfo returned a certain In- In^^i&i^- 
qiiifition taken before you in the City of G. 
in the County of the faid City, on the 
19th Day of ^pril [in fuch a Tear\ whereby 
it was found, that the faid J. had fuftained The finding 
Dactiagas by Reafon of the Premifles, ht^^'^^^i'"'^^ 
4idcs bis Expences and Cofts laid out by 
him 9bout his Suit in that Behalf, to tof. 
;afld for his Expences and Cofts to 2 d. 
Therefore it was adjudged, that the faidjudgmoa* 
:%P. (houid recqyer againft the faid J.PF'. ... 
his Damages aforefaid found by the Inqui- 
Jitjpn aforefaid ; and alfo 10/. awarded by 
pUCiCourt before us, to the faid J. P. for 
:his Expences and Cofts by way of Increafe ; 
jwbich laid Dapages in the Whole amount- 
<-... ^ Aaj ^ ed 
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cd to id/, jo^. 2^ iiid idwK ^ £iid 
WUbirwm* 7'A^. ihould b^ a^erc^i Thci)efone we 
cotDmand yout that yotf Safer ^ piany 
Cattle of the faid J.m in ymir BMliwJck^ 
in WTahmumi^ 2sA .ti(ichoot J>t]^.:mi^t 
themfto be diliyercidAo i^e/ftidjf.v:^ 
be deuined by ium ii-r^degi^le tiH M will 
xn:ikt a Retnm o£ the &id Qavle bofore 
taken to the d^d ^.),9. nii^ w w^OL Wu^ 
ner you IhaU eacecttf e chfts mr W«i^ tki 
yra mak(( iQ>pcar;^ 111 <K^ ri)o O^ 
St ifi/Ksryt wherefo^^ i»e fiuilU theii be 
p«. f«. in Sf^^M4: We command you alics t^ 
yon take the Cud y.fT. if h^ ifaall be found 
in your Bailtwick# and kn$ hm f^dy, fo 
that you have hk ]^y .^forc us at the 
Tkne 4^r^^« wherelbevep ve fli^ A/^ji 
be in JEi^lemdl to faiisfy the fwiJ^P.m^ 
Thct &tr. the Dama^ afore&id ; and have you ^re 
6z. then this Writ. Wftnefs fcff. ^ ^ 
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Abatement. '«* fwv fM 

J^EcQTjf^U Pone and Ortietari not abatf-f 
•^^'^'ibl^; for they do not give the Supe* 
/', iS^^twi^a Jurifc)iftion. P^x^ 139, 140 
If iiiro'PSribhs diftrain one Horfe, Ux^ Gfr. 

iijd if^ obliged to make different Avow* 

Tier/ both fhall abate. 20X 

Difference between Pleas in Abatement in 

Replevin, and other Actions. 168- 

DlflSrwice between ]Pleis in Ab^fnent; 

iaai<iBar- . \ ^ . ... ,.,£69 
Prbpdrty in Defen(iafit or a Strangei;, or, in 

Defendant and a Stranger^ may be pWd* 

X ed in Abatement. 170,171 

Cepii in aUi lc€Oy may be pleaded in Abate* 

. mcnt. , jji 

:jVif ^rf ^e Time is material, it m^y be. 

traverfed by the Delfendant^ and fuch 

Plea is in Abatempit. 173 

A a 4 Ac- 



Table of die Principal Mattered 

Acceptance* 

I£ ^ Tenant be difleiied^ and the Lord- 
accept Rent from ti^ Piffeiforp it works- 
ed an Eftoppel bptyecn die Lord x and 
Difleifon P^4 iiCk 

If the Lord avow for Rents or Services he 
had by CoUufion encroached in the Dif- 
feifor's Time Tiefore the Pifleifee rc^ 
entered, the pifleiTee muft plead the 
fpecial Matter. - . : . : ^^^ 

But cannot plead that the DifTeifor was out 
of the pee of the Lord. ji i 

Addition. 

If ttit Defendant be without Addition Ja 

' the Plaint, he Ihall have no. A^ditioa in 

'^ the Recordar^ tho' he may Be outUwpd^ 

* for the Plea is not held on the Writ. 

Aid.- 

Lef&e for Years of very Tenant, in Caf^ 

' the Lord avows on a Stranger, mi^t 

pray in Aid of his Leffor, and oblige 

the Lord to avow on him, ^13 

• * ■ 

Alias, Pluries Replevin. 

The Alias fometlmes,. the Pluries always 

has theClaufe vel con/am nobis Jignificis^ 

. Be. and by this Claufe the Sheriff^s 

Power is dctermihec|. 81, 82, 87, 88 

- V ^ ' - Bu| 



ie 



Table 6f the Principal Mattbrsf 

But unlefs this Claufe be inferted, the Sher 
rifF may proceed- ""-" Page 88 

They",ai« gchctaliijr. alt'fecvwi tbgftth^r. 3^\ 
'fihfe jleifon H^MaiWyxt^. " . ,82 
Tiifc-/iK^^ iri«umaWcin<S^:T*5l JBilR. tar^ 

No Day is:gnrciiiheiDdfendaat oh the re-,, 
-fum of them. -^J^ % 

^ _ Appearance. . :. ; ,^ ^ . , . ^.v \ 

'5ie Parties' inayappear in Replevin in any*, 
jother' Tefnx.tlj^Rrlhc Jeftn^ tlje Sheriff 
y. makes hisxRetiirh,' and" wh^^ . 83 

If/fhe PlaiptiflTdeclares pf himJeJf without" 
* '^ Rule toTopccTKimV the Method to 
^jQ^ig^ E^fcod^t ^to . appe 
^jfachment " ""'' ^ ' ' - 855*9^ 
if^ the rpefwjpptJs .^la'^^^ ber 

jiovfrid igainft: "him, he rauft, appear \\\ 
* JPerfon, and caqnot by Af f prney / 1 26^ 1 2 7 
"Wherever Day 15' given this J3pf^ndan^^ 
there canilot be Judgment given again ff 

hjm before Appearance. . ,J3&^ 

TAThiere by PlaiotiflTs Appearance^ a Parol 

• , held removed, "f ho* the Taking ia one** 

\ County, and. the i?^f^r^r/ ifliied toan- 

'/Pther. J 42 7V1" 

Appendix. . ; . .. 
of rt^recedents of Pleadings in Replevins. 

^ * Attach^ 
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AftB/cSnoitik^iM^ fbt vifc VttKOmin iMfwim 
fey Plaint. ^?d|Stf «o;«B^^ 

b coQtuned in a Withernam^ HJ^Mfi ne 

PWat. '^^<>8 

Avowry^ what i7fl 

DiffercKc hetiwen it and a Tv 

At X^w, was ttt bfe.on fchb v«r|klHaiitt iSg 
Alteixd by tbe$t^te%|^)l£;l g^d]^ 
Lptd need 6nly &vd^ ^' i^i '^C^iidi 
bolden of hitn. \ .1 |8o 



Except tlief be granted to tbe K&}g;jb^ ds 
Tenant. . , Ma 

By diis Aft the Lord may pui-fuc the Te^ 



natit'a Beafts, add tak« thg^ti if opb^ in 

View,* and avow 6n this Ad^ i8i 

Though die Tenant be nfliiKsd, the Avf^r* 

. ry may be on the Statute. iSi 

How to avow on thd Statute. .. xfta 

Id what Cafes neeeffiu^ tdlfty 4t S^iiiji ^ 

ift^at not. t%% 

In Avomry th6 Place laid may be traver^, 

, but cannot be variec^ without fuchTra* 

' verfe. , 196 

'The formal Word when a Man ai^wji in 

his own Right, J$ hfBt ^ocdt^ ^; ^ot 

niaking Comifance in foght of 9i^tu 

bene cognovit. ig6 

But 



Bttridii^;<«»fl^jtti|i^bmi^ii«ki goo 

ii^^fon coqchiddiihistAiMlvssy {m Ai^mnA 
i jof Rent-.chail^e due to the FctM.hdk>rc^ 
" C6v£rmrei ts ior m Asmnr. due ta j^ 
. Hufband^^ind yctf ktM good. : 197 

If 6ne avows as Admihiftrator, and has no 
Right as {jakhf but' it apffe^s he has a 

'^^ • . ■ "• -' - :■ • • - ^ ..-'.•■ t.98 
}f « M^i 9^9^f £or an Ept^ety^ and {^th 
0^' ijfniy a Rij^ taa MQkt!y,;ha cannocje- 

; i^yeripAvwry* iu . :WQ 
Aiid if 0^ of ;tbettj! ^i^wps,; he Drj^ 
^^ ^^(^(^ 19 Inaoy^Righit); ^ s^ Bailiff to 
■ liie other. . " - . |qq 

Xen^^s ^ Common m^ft makjc. f^v^m 
• ''Avowee?.. ; v'\ .-■./ - ' -'' - 3^)1 

KS/%ere Lcffor avows for only Part of ah 
' half Year's Rdnt, he m«ft fcew how thie 
- Reft has been fatisiied. ^99 

rWhere -Exicofidrs avow cm the^ Siitvi^ « 
/ ' $9 If J S. i&r Amars .^ Ri^l^ in^Fee 
^>'g;raiited to their Xeftator, they fmift 
i^ *iew that the Lands conttewe b the 
laand^ irf the Tenant in. whofoTiitic it 
'•^'■^orrcd^- .:'" *' i'- 200. 

Two 
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Two Perfons cannot make federal Avovr* 

ries for aii Qx, Hik A»^^}iidgm<iit^an- 

- not be given for both. ; - - Page 201- 

In an Avowry, b^m 4:dgn(^ taj^^nem ave- . 
ri^. pTitd. in prad^ /^^^, without faying 
. tempore quoy ^c. good. .i aoo," ibr 

Avowry cannot be for a tieriot generall)r;i 
t^it muft be for the bell Beaft. . 201 

Defendant cannot avow on a Writ o£ He- 
caption, as he niay iti Replevin. :2l(.S- 

Baron and Feme^ 

Baron concluded hu Avowry.for Arrears of 

Rent^char^e due to the Feme before the^ 

Coverture as for an Arrear due to the 

Husband, and yet hdd good. 19^ 

Feme may avow after the Death of the 

Husband^ as Adminiftratrix for Arreait 

of a Rent-charge granted to her Huf- 

band and her for her Lifi^ becaufe it ap^ 

' pears by the Grant that the Avowry is 

; good. 198^ 

Baron alone may bring Replevin for the 

Goods of his Wife taken whilft Ihe was 

Sole. 163 

^,-, . Certiorari,* 

A CMicrari is to Jreturn the Procoedihgs 
': of a Court, of a circumfcribed Autho- 
' Tity,' to enablea fuperior Court to: gnutt 
^ Execution. ^53 

Inferior Court muftiendthe.wlioleRecDrd 
: in the &me Plight as whea. the* Writ 

; came -^ .. »53 

c •.: . Oun^ 



TaUfi^of the Principal Mattdr?.^ 

GofOity Court and Court Inferior, 

Proccfs pf Execution in the County Court 
and Court Baron by Diftrefs. Pageig . 

Inferior Court cannot commit for a Con* 
tempt out of Court. i^ 

Inferior Court on a Nonfuit cannot order ^ 
Return irreplevifable on the Statute, but 
at Law niight on a Verdift. 241 

Day in Courts 

In Replevin, JtUas or Pkriesy no Day is 
^ven the Defendant on the Return of 
the Writs, as in other Originals* 83, 86 

Way to give the Parties Day on the Pbtries 
Replevin. 89 

Evety Pom ought to give a Day in Court* 

1. */ . ' 80 

And in Withernam it is given by the At- 
tachment. 97 
The Writ de proprietate probanda ^ves the 
. '* Parties t>ay, in Court. i%6 

Damages. 

Whilft the Law^Wager was allowed,, the 
Defendant had. no: Damages, ^thof the 
Tender proved infufficient . €5 

But if the Di^fehdanc £uled in- his Law 
Wager, the Plaintiff had Damages.: .67 

Defendant ihail.haire Damages in a WUhir* 
namt on an Elonga/a returned on a Writ 
de Retorno Habendo. 119 

Damages 



Damages are reoo7crabfe od a fidfe Chita 

. ■ > . . ■ • . • . ',7 

.. . DeclaraftMt \' 

DcefaMtkn itr Rt^^fe«ftt u litlift Aort^tat 

i jl«tttl^trf thrWift, ■ tS5 

Mttft charge- t}i» dpooii at Inc^ a Pikce, 

and likewife fhew the Locus in quo. ' 166 

But if the Defendant plsadariVb %>//^, ths 

. makes die Count good. ' " l . 1 65 

"Where the • Sheriff tetottrt iirt*|JW^^^ 

• t»b»'^'Wrif be In: the 2<«*te/, Jthe 
"^ Cbntitmay be fat the D^hiAtititk '4 

■' thcfe^fetf'M D«very <rf'<lfe ^^^ * 
' muft be!nthei)tf/«»«r. "' *(k 

Wftfcn "-a ':c3afe-ij. ,tty6»i«f twi:', Afm 
Coynty Court, the PlabtifT ffluft dedais 
-dtuiva:' ■"•■■ " - ■ ■ ■ • W 
tlfefehdant may compel.'Plsfitttijf'ttJ'fft<3arp 

- th6' hehathmOay iftCdb«^T<ir otfler- 
^ We he could hate itol^tum. 84 

. Bemurrtr* ■ ■■■■■.. i' 

-^l(!b-'i)ie.£«MKr t> fitr be tneilridlinf fn 
'theBedambi^ the DafbMfantiilaji^d^ 

• ^ mw. ' • r&6 
fioi i£ ho^ddlk iaoty Md ^^ddub^J^^^ ^»^ 

- • it.Btcnrad.' '- ■ '-■ " -'^ -, • • '■• t&S 
■WxiM .Writ: hr-ift. the- aWk«f,- and ^ 

• may demur. tSy 

V - _ Detention. 



Detention. 

Vllbm Axteam of kent, <>r Amende in 

; <^f{;.Qf ']l^cJ(|^. ore t^^ before im*^ 

pouhc&ng^ the ' Detention i? un^vfiilL 

, jipent For Ketum irreplevifabley tine,Own- 
; ?^ *^f<te> aft tIjftVif d^c.oa t^, judg- 
' imwlfj ^ 63 

iJMierly the Trial of the Legality of the 
; Petetition was b; proving htfiMter a 

fiifficicnt Tender. 64 

IBbrit^id now .put iaiffiie^ ttd tried by a 
J Jury. 6 J 

tf Jtlk; Brtentiori. bft^hoi oiyg^naBy .lawful 
\^i$,!BMmKAbeaMvt&^ iiS 

23Mii.i)it6tit]«i muft be 4Ui£irered to in 
^ Heading as well-as (die Claption. s 75 
And yet the Plaintiff may avow for Rent 

Arrear ftmport^^Captims^ without adhuc 



U a KemMciadoR <ftf ^ Tenancy upM 
iRFl^el^ 1)iidt^ the Frad, tht Lord was 

: . «niicied-co a Roftitutiofvol the Land. 203 
^9^enant oomot d^cl^um tt> an Avowry ui^ 

- ^tbeStacinfe^ andwhy^ 103 

TenaAt cannot difelaimi where Comifoe of a 
I'teie of a Seigniory brings va^ qtue 

. .JirvUi^^ to enforce an Attc^nment. $04 

1 Tenant 



Table off jtfte FtmcipatM^mr^. 

Tenant difclaiming mud: be aPerfim C?^ 

paXf as an Infant cannot be. Page 205 

Nor. a Perfon feifed jure alienor ^ an Ab^ 

•bot. • /'\^ ' -' ':^ \'' 10^ 

Iji&fhe'niayrdifdaiin, and the Tcii^t holds 

of the Lord. ' t ;• ' ^05 

Tenant io a Formedon mzy. . . 206 

ESffetcnce betwixt Difeto&^a^ f^qft- 

" teniirel ' \ "^ : ^ ' \ ' 206 

Demandant ttik^ • ^ver^orf Tfe!i*tt In Affize, 

that he.was^Tenant,.to.baye Dances* 

.: ^- •■■..■ •^■-•••' --••. -^0(5 

' 'Difcontihuance:r ■ 

Pliunt may be removed after arDifcond-- 
• ' nuance.' 146 

If Defendant' plead la Abatement of die 

Writ» and makeConuf^mce as he ou^t, 
. if the Plaintiff iraverfe the Conufance^ 

it is a Difcontinuance* 172 



Diffeifee had a Power to compel the Lbrd 
to avow upon him> after his Acceptance 
of the Rent from the IMfleifor. 219 

But after fuch Acceptance^ if the DifTeifi^e 
died without. Heirs, the Lor^ qouldiiot 
enter on the Tenancy for the Efcheat. 210 

If the Lord accepts greater Rent from d^ 
Difleifor than the DifTeifee was oUiged 
to pay, and he .afterwards *avpws on the 
Difleifee, Diffdfo^ may plead the fpecial 
Matter* 211 

So may his Lcffee* 2^12 

, Dijfrefs. 



Tabfe^f the Prmcipal Matters- , 

Diftt^fs,,. what. : . , * - / - ^^S^ t 

Qiven in Lieu of the Forfeiture,, for .not 

perfortning.;the feud<3l Services refcrvett 

.: by ,t^Qfe^ Tenures. . . . : i 

Became grievous and oppreffive. . ; 3 

Redr.eflR|d; by SM. Marik c- - * and turn- 

• €d;Qnl]£|Q Pledges,. _ .; . £> 6 

No Diftrefs (hduld be cxccffive. ^y^ 48 
H« tbat-diftraifis nfced. not givd Notice of 

. .his taking the Diftrefs,; : ,48 

Unlefs in Cafe of dead Chattels, and ^48 
A Di^i^efii ought not to be qfed or bound; 

-; •■ -V- ^:''' : ^' ■ ■ ■' ^ •. 50 
Landlord muft remove th^ Good^ diftr^in- 

ed, or hfe is a ^fjefpaffer* . ' . ^4 
Trefpafs does ;)ot lie for . taking an excef- 

five Diftrefs. '..{./. \ . £4 

One joint Diftrefs cannot^ be for two Par- 

cels^of Lwd diftin<5lly: let^ Si 

Impounding.. Diftrefs in another County 

i does riotniak^a Trefpaffer. * ' 54 

, Ik what Cafes Diftrefs lieSj and in what not. 

It lies for Services arifing from the Tenure, 

.as Homage^ Fe^lty^T^f. - 7 

\.For J^elief proper, and ior Relief impropo: 

. by Prefer iption. :. . ^ 8 

For Herioc Service* ' » . 10 

, But not for Heriot Cuftom. * 11 

Bb jor 



Table <y( the FVmcipalka^crs* 

For Fines and Amerciaments in a Court- 
Lcct. ^ P^S^M 

But not for Amerciaments in a 0)urt* 
Baroh. 14 

tJntefs by Prrfcriptibn, of Where lite Manor 
belongs to the King, and the fetfafon 
thereof. it^^^ 

lies for Rent in tlie NatiTre of pefiiga* 
clve Procefs, to take Without ^idrmmons. 

- : ■' -^^ ^ 

iPor ToH In f aifir c^ Msftlftefsj ^s a Re«^ 
<:ompence for tbe Damage deni ^He ^L 

For Atfierciaitidrits on a VmrrMp^ bud 
the fame affefled to be raifed by a Day 
certain^ or Dift^efe. 3^ 

F&r Penalty for Breach of ^ 8y-^Laivir, if 
provided by tht By*Lbw. 31 

For Dama^ Fea/ant* .33 

cannot be diftrained foriient. 

Money cannot be diftraincd if loofe, other- 

Wtfe }f inaB^. ^\ 

Nor loofc Shocks of Com before the Stat. 

"35 

Tet Corn abd Hay in & Cart iniglft. 35 

^teniTilis of on<?s Tnade, "and Bc^. of the 

Plough cannot for Rent, if oAer Things 

can be found ; aUtcr'iar Damc^e Feafont. 

3^» 37 
Goods fent to a Tradefman cannot* 37 

If 



Tabic of the Principal Matters/ 

If Beafts efcape into another's Landj they 
'\Tmy fat Rent, or any* accidental Sir- 
vices. ^ Page 38 
•Bji^t if tbey come in for w^t of ,Eeoce^ii 
the Leflee, i^^re if he -can dijftr^a pa- 
,nk^e Peafant\ the Jnandlprd may: for 

R«^^ \... . 3f 

So where "a Stt^ger grazes for a N^gnt, 

by.Leffor^s Confent, and Licence of the 

'L^ffce, yet the Leffoi* may diftrain/or 

'Rent in Arrean 40 

But Cattle in a public Inn are not di- 

ftraifi^b^;^ » . . J , . 4^ 

Gi'an^' pf; ^ Rent<bargf,c5fcnpiat .^IJrain 

.the BjeiriSts of a Straqggr iiptir thc^^jarc 
. XJ^^i^^vi^ CoiicbAnt, ...'.*•. w;^4r 
JSh^riff Inay '^iftraia a Sir^r^'P^ .^ealfes^ on 

my Land for Iffues forrcited by me in 

the Xing*^ Coqrt. 42 

Things fixed t6 the FHfeholtJ, or Part of 

^Ijbe-Ffi^glii/ cannot ;lpe^^rftcmj^^ .4:2 
A Mttbne qmm t?e diftrj%ipftd, tho' it .Ije 

TQn>pi;jed..:«> bepiisfeed. :^^ 

'Nor Things in the maj^H^. Occqpatioo of 

another, as an Ax in the Hands of a 

Carpenter. 43 

Nor Goods in the Cuftody of the Law, as 

Goods taken ^magt Fe^/anty cannot be 

-taken for Rent. 44 
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Tabic of the Principal Matters. 

JU V^bat Tim^ and in what Place a Dijlrefs 
I ' may or may not be taken. 

Ka private Perfon can diftrain Beafts toff 
:his own Land. * ' ; Page ^^ 

Or in the Highway. ^45 

Kor Things.removed or gone off the Land 
in his View, until the Stat. . . 46 

?\^orin the Night, x^tAd^Aov^Damage Fjea- 
\"fant. \ * 4^5 47 

Double. • • 

if the Defendant i/i Replevin plead in 
'Abatement of the Writ and. n^e Co- 
^ * nufance, i/ the Plaintiff iKould join Iffue 
^ * on the Plea, and traverfc the Coiiufancp 
^ alfo, it is double. / 172 

Enquiry^ and Writ of Enquiry. ^ 

Where rieceflary to afccrtain Damages. 224 

-Not where there is a Verdift. 224, 227 

.Or if the Parties Confcnt sbat thfc Court 

1 ihall fettle them. 227 

Entry. 

c'A.DiJ&l^imei; gives the Demandabt a Right 

^ . of Entry. ' ;i07 

Where Plea of Non-tenure does fo. 207 

In a Pracipe againft two, if one makes 

Default after Default, and the other dif- 

; ^ claims, the Lord r^zy enter. 207 

Efioppel 



Table of the Principal: Mattersr ' 

^: ' Epppel. - /- . 

lip the Lord coljude with the Difleifor, 

and accept Rent from hum, he is eftop- 

ped, in Cafe Diffeifee dies without Heirs, 

to enter for the Efcheat, (zx)d the Oif* 

feifor .^as:eftopped to fayy:^he was not 

his Tenant. Page 2X0 

jfliter if Differfor had died feifed, and thS 

Lord had accepted Rentffom' the Heir, 

. for .the Eftqppd rcmaihsi -the Difleifee'i 

'. Entry being tolled. .'•-..- 2?;g;*i'i4 

If the Lord get more Rent from -Difleifor 

than the Difleifee is obliged to pay, and 

after avows on Difleifee, for tI\e.Rent h« 

encroached, Difleifee *may plead ...the 

Jpecial Matter, and- is .^gt. eftoppeA 

- * ' 210, 211 

^ Evidenc-e. '\- ^ \ ' 

•If Tender be pleaded to the Lord, and the 
\ Evidence is a Tender, to. the Bailiff in 
' the Lord^s Prefence, thiis won't maintain 
the Plea. 63 

But. if Teoder be pleaded to the Lord, 
and a Dift:refs proved to be taken by a 
Bailiff in the Lord's Abfence, . who Js 
his ufual Receiver, ^^e if not foffi- 
cient. 63 

On Non cepit for a Sow and Pigs, Defen- 
dant can't juilify that the Sow farrowed 
^fter Caption, 163 

B b 3 In 



Table df fhcPrindpalMatfes. 

In Trefpafs the Defendant may in Evidence 
fliew a Property ih hknfclf on the Gc- 
npral Iffuc, but not in Replevin. Ptf^^ 174^ 

*/ Execuiion. ^ - 

Diftrefs taken for an Amerctanient io a 

, Court Lceti 15 in N^we of mi EjIccu- 

: tior>. 15 

£te(;ucion ih a Cdurt Baron and County 

Cduff, only by Diftrefs. ^5 

^t a .Writ dc Eax^utipne Jkiim lies on 

&ch Judgments, 26 

Pinei^ Amerciaments. 

jtMffercrice between F^ifle^ and Amercia- 

mentsL 13, 17 

What Court tath Power to impofe a Fine. 

r- ' ■ -15 

A Fine creates a^ Debt, which may be le- 
vied by Diftrefs. 15 
At Law no Fin6 to the King^ bur where 
r : the Sheriff returned an £U9tg0ta^ or 
(. Claim of Property, and ehdl only for 
I . the Contempt of the Procefs*. 90 
jBterlff may fine the Pefcndanc that won*t 
f \deKvcr ms Diftiefs. . / . . gg 
.Whin DefendiUu: cdme* in to gage Peii- 
' veranee : after, a WitbgrfOtm -iri iwfni^ Pro-? 
' cefs he is to be fined. 'Mi 
fio.for aftffe.'efeim-of PmpdP^^ 146,1 27 
;0iF on Conyiaion «n a Writ, df Recaption^ 

. . ^ 247 



Table of the Principal Matters. 

Forfeiture. 

Forfeiture for Non-performance of th^ 
feudal Service turned into Diftrefs. Page 3 

If the Defendant's Good^ are attached tQ 

/compel an Appearance in tjje Court 
Baron, 0/ County Ccjurt, ^pd he mk% 
Default, the Goods are forfeited, and 
why, . ^5 

4Uter in Execution on ^ I^syari^ befbn^ ^he 
.Writ de Exicutiene judiciu 27 

Ga^e Deliverance^ 

If the Defendant appears at the Plurifsrc- 
turnable^ he may gage Delivei^ancei and 
the Witb&rfiam (hall jgpt go. ' toy 

The Defendant Ihould gage feeliverane^ of 
what va« levied of the Pbintiflf by U^ 
tbemam^ on hi^ be;ing nppC^it^> I io,! 1 1 

If Witberrujtm is awar^ed^ apd aftarvrards 
the Defendant avow^ the Taking a$ his 
pr^)er Qopds, or denies ihq Taking, 
the Plaintiff fhall jgage Delir^ance of 
tht Witbcmam. 115 

Habeas Carpus^ 

Writ of Liberty. 152 

fTb? ftody nwil bp fen* to the fupeiigr 
. Coviff» vA (he QwijS^ of Iii^pfUoiiQient. 

. • t$z 
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Table of the Principal Matters; 

* Heriot, 

VfhzxJleriot is, and what it was formerly. 

Page lOj.ii 

Heriot Service, a Refer vation oa the Te- 
nure by the Lord. * ' II 

Heriot Cuftom,' a 6rant of the Tenant to 
the Lord. * ii, 12 

One cannot avow for z Heriot generally, 
but for the befi Beaft. 201 

/ Hors de. fon Fee. 

The Plea of Hors de fon Fee is, where the 

; Tenant takes' upon him the State of the 

Land, and acknowledges to'hold by fuch 

Services, if he be; within the Seigniory 

• or the Lord. / ... 208 

Cannot be pleaded to a Writ of Mort- 

^daunceftor for the Services. ^ 209 

May be pleaded by a Stranger, if the 

' Lord avows upon him. 209 

And a Stfariger can- plead; nothing' but Hors 

de fon Fee. J : . ._ 214 

, Iffue General 

In Replevin the Ceneral Iffue i^Non cefit. 

•The Capti6n^ land iDtftentlon brtly m Iffue 
^ by that Flfea, «ftd not the Pfbpcrty. 174 
.iyi» efl culpabilis de capione pradiSta^ no 
Ple^, becaufe it does not anfwer the Dc- 
;, -jtcntion. .; 0' T 175 

Judgment. 



Table of tli€ Principal Matters. 

' judgment. 
For the Plaintiff is . only for Damages. 

• : ,' Page 22^ 

Vor the Defendant is that he fhall have 
Return irreplegiable of the Cattle. 226 

Judgment for a Return at Common Law, 
and a Writ of Enquiry, according ta 
the Stat, of 1 7 Car. 2^ c. 7. held good. 

246 

yuftijication. 

Difference between an Avowry and a Jufti-* 
fication. 176 

Two Sorts, where they difaffirm the Pro- 
perty in the Plaintiff. 176 

And where they affirm the Plaintiff's Pro- 
perty, but cover the Defendant from 

. Damages. 177 

. King. 

The King may diftrain for an Amercia- 

^ ment in his Manor. - 22 

Replevin lies not againft him, and the 

, Rcafon thereof; iSi 

' Leet. 

icet derived out of the Tprn of the She^ 
' riff. 14 

: : p 'Limitations.' ^ 

The Lord in His Avowry need hot allcdge 
' : a Seifih within 46 Tears, and why. 1 84 
- But 



Table of thePfineipaji Matters* 

But in an Avowry on a Rent refervcd on a 
Gift in Tail, &?^. if the Scifin of the Rent 
be within the Statute of limitadcm, the 
Statute may- be ptead^ m B«r« Page rS^ 

Sb Grantee of a Rent-charge nuy plead 
rfie Statute, unlcfsh Seifin be within the 
Time thereby preferibed. 187 

When the Tenant pleads this Statute, he. 
Ihould acknowledge the Tenure, that die 
Lord may have a Writ of Guftoms. 111 

' Manor. 

If a Diftrefs was ta^kcn ia ^ Manbr> atXavwl 
the Sheriff could not deliver the Diftrefs 
without a Nan otmtW. 77 

But now by the Statute he may, if he tfiues 
a Warrant; to the BaiU^> who negleAs 
or refufes to ^nfwer. ^7 

]^f a Diftrefs be taken in the Coanty, and 
impounded in a Liberty, he may with- 
out Ta previous Warrant. 77 

A Caufe cannot be removed cMit of di 
Lord's Court by P(m fr R^iovi^e^ 
without ihewing Caulf* j^ 

The Form of fuch Caufe. 135, 136 

.^Iber a^Nor^e at I^w^ Plai))^ n^gfy 
replevy the fame Diftrefs in infinit^i^ 72 

This rcifiedied by Statute, which gave the 
Writ of fecQi^d JMi^^ince. j^a 

Jf thp Deft ntj^nt wmsf \rm Cwrt t^e IMy 

, Ithc Sheriff is tfl imvi w >?>«*% cw't 

nonfuit 



Tabic orthePrineipalMatters^ 

nonfuii^ ehe Plefintiff that Day, becaufe 
the £%intiff has ^iyen no Day to ]die 
DefeBdant in Court, Page 9a 

But there is a fpecial Writ to fummon die 
Pkinti^ tQ: Gomt iti» and if be doth DOti 
he ihall be nonfuited* 91 

Whew a Pone doth not contain a Sum- 
nions, as it ought, fuch fpecial Writ 
mud be taken out before the Phindff is 
demandable. 91 

But if taken out regularly, the Plaintiff is 
demandafclje w Peril of a Nonfuit., 137 

plaintiff is always demandable where a Day 
. is .given tfee Defendant* ' i jS 

Notice.. 

He that diftrains living Chattels, need to 
give Notice of the Caption, becaufe 

' there is a publick Pound appointed by 
Law to keep the Diftrels. 48. 

4lUer of dead Chattels ^. 48 

Pleas ^ , PleaditigSy fee ^raverfe. 

^leadings in Replevins. 257 

Mors de Jin Pte at Law pleaded to an 

• Avowry, prevented a Trial becaufe the 

• Freehoki'in queftion, , 70 
This redreffed by the Statute that gave, a 
t Pone to the Lord to remove the Cau& 
» without taking away the Pledges. 70 
.|]fefendant can't. plead what is qontrary tp 
-' the Sheriff -s Return, as Nm Elongata, 
^ cr that iht Seafts died vi Found. 121 

Pif-' 



Table of the Principal Matters. 

Difference between Pleas in Abatement! in 
Replevin, and other Aftions. Page 168 

How Pleas in Abatement differ from tbofc 
in Bar. 169 

Defendant may plead Property in himfelf 
in Abatement, or in Bar. 170 

He may plead Property in ^ Stranger in 
• Abatement.' • . 170 

Or in Plaintiff and a Stranger 170 

Or Cefii in alio loco. -" « 171 

So where he traverfes the Time of the 
Caption, and by that makes the Time 
material. 172 

NpnCulpabilis deOaptitme not fufficient, for 
the Detention muft be anfwered. i y^ 

Tct an Avowry for Rent in Arrear tempore 
Captionis^ is ^ood^ . 197 

Difference between a Juftification and.an 
Avowry. • * . . 176 

And between Pleas in' Juflification, that 
affirm or. difaffirpi the PIaintiflf*s Pro- 
perty. 176 

Pledges. 

At Law were only de profequenda to ^ 
fwcr Amerciaments pro Jalfo clamor e^ 

. but by the Statute aie required de averiis 
Retornandis. IM.T^^ 75i;78 

Pledges de Retomp Hahendo may be by 
Bond even of the Plaintiff himfelf. 75 

But not MoiKy or other Cattle pawned, 
and why. \ .... 75 

Tho* the Statute fays Pledges in the Plural 
Number, yet if one Ple^ge^ be- fuffiqient 
tP anfwer, it is enough. 76 

No 



Table of the Principal Matters/ 

No Pledges are required in a Writ of Re-- 
caprioni ' P^g^'^BO 

If Defendant dori't appear on the Summons 
in Replevin^ he ought to "give Pledges. 2 6 

Where Retorno Habendo iflbes againft thd 
Pledges Beafts. 243 

Pone. ■ ' ' 

Given by the Statute to. the Avowant, and 
the Pledges not deftroyed. j^ 

Where Replevin is fervcd without Alias or 
PkrieSj the Sieriflf may. hold Plea, him- 

- felf; but either of the Parties may re- 
move it by JR^«^ ^ . 80 

Form of the Writ. . . 136 

Pone contams a Sun^mons* in it, by which 

• Day is glvQn to the other Party^ in the 

Court above. 132 

If the Pone doth not contain fixrh Sum- 
mons it is bad, yet the Court will pro- 
ceed 00 .the ;bad Writ removed. 91 

Differciice .between; Pone and Recordare. 

Plaintiff on z Pone need not Ihew Caufc igt 

removing a Caufe out of thq County 

Court,-but the Defendant niiufl:. 13^ 

Aliter out of the Court of the Lord. 143 

The feveral Caufes of Removal. 126, ij!?, 

133* i35» 13^ 
Capias lies on Default on a Pone. . 137 

Pound. 

What, 49 

' Overt 



Table of the Principal Matters; 

Overt or Covert. Pafi 4.^ 

Living Chattels diftrained fhould be put 

TtgahaAj into a Pound Oveit. 5Q 

Dead Chattels in a Pound Covert: 5 1 

At Law a Man might impound \S& I^0:re& 

any where. .^o 

But Inconveniencies attending this, it was 

altered,by Statute. 50 

Impounding loco alterius^ who pay do fp. 

Trtjhriftion. 

Where the Lord is endtkd io ilelief * by 

Prefbription^ he : muft. idfbv fliew . a |ite<* 

Tcriptible Remedy tataidct tUbiD^oob. 9 

Soiof Amerciaments^ ^i 

£0 of Fines inapoAd Joy a iLjadu; iilieft its 

Jnrifdi&ion isiby Cuftom^ ^zj^^scffrto 

Attachment orDiftrefs oFthe©rffendant's 
Goods, is the laft and grcit Pirocefs tb 
raiks^ the Pefendant appear. 24 

If Defendaftt malces Default flife<joods arc 
forfeited. 24, 25 

"Execution mthe County Coutt orCburt 
- Baron, ts only by Difl^dfe, -25 

If Dfefcftdant tibcs not appear on the Sum- 
^mons m the Lord's Court, he ought to 
'give Pledges. - 2^6 

If he cannot find Pledges, he is to be at- 
tached pr vaim. ^27 



In 



TaWe <£ the Principal Matters. 

In a Levari for a Debt recovered in the 
^ 'J.prd's Cowrt, the Goods, ^re not for'- 
, fcited. Page 2 y 

Firft Procefs in Replevin at'Comtnoi^ Law, 
7 was only Diftrefs infinite. 90 

But now is-by, Attachment. So, 85, 89 
Whether the Suit be by Writ or Plainit, the 
Sheriff ihould attach t'he Defendant by 
' his Goods to appear at his next tourt. 

^ . . 86,87 

If tTie Plainnff comes into Court on the 
Pluriesj the Defendant may be brought 
into Court by Attachment. ^9 

But the iOcfendant can't demand Ac Plain- 
tiff, but muft have a fpeeial Writ. ^ 91 
A X^qfias and Procefe t}f Outlawry given 
' agsdnft the Defend tot in Rjcplcvin by 
^tha Statute. 51, iig 

Procefs in Withernam is by Attachment. 97 
'A Capias land Procefs of Outlawry lies in 
rff4tbemam at Common LaW. 107, 112, 

121, I2JS 

-And in t\&VfnvdefrvprietdU frobandan 12 

Lies ^g^ittft the Plaintiff on a Retomo Ha- 
hendo. ,11^ 

Witbeirnam is fometimes an original Pro- 
cefs, fometimes a judicial one, in the 
firft Cafe it is only a Pain quoufqm the 
Defendant gages Deliverance, in the laft 
it changes the Property. 109, 1 10 

'tiapias lies on a Default madfe by the De- 
fendant, on a .Pone brought by the 
Plaintiff in a Replevin by Plaint, but 
not oh zjiifiitits. 1 46 N. 

Property^ 



Table of the Principal Matters; 

Property. 

No Property to be changed without the 
King's Writ, except for Default of Ap- 
' pearance on an Attachment in a Court 
Baron or County Court. Pa^e 24 

Not by a Levari in an inferior Court, with- 
out a Writ Ji? executione Judicii. 26, 27 
Where changed by the fVitbernamy and 
• where not. no 

How to be pleaded by the Defendant. 170 

Proprietate probanda. ' 

How the Proceedings arc on a Plaint when 
Property is clarm'd. .,'2^, 125 

How oji original Writ. , . 125 

If the Property be found for^ t^ie PlaintiflF, 
the Defendant may remove, it by Re- 
cordari. 125 

What Remedy the Plaintiff hath if the In- 
queft or Verdift be for the Defendant. 

125, 127 

If the Property be found for the Defendant 
on the Writp' there is an end of the* Re- 

. plevin. iQ>y 

.Bailiff can^t make claim of R'Qj)erty on a 
Plaint. 125 

Mter of a Bailiff above. 128, 129 

* ' Recaption. 
Recaption j what. . . 247 

Lies where the firft Caption was jiifl:. 248 
Lies not in Cafe of Damage Peafant. 248 
The Defign of the Writ is to prevent two 
'.' , '' 'DiftreflTes 



, Table of the Principal Matters. 

' Diftrefles for the fame Rent or Duty. 

Page 248 
Defendant can't avow on this Writ as in 
. Replevin, and .why, 248 

But muft juftify as he may in Trefpafs. 249 
No Pledges in this Writ. 250 

Jt^Qt (leceiTary the identical Cattle be taken, 
if the Cat;tlQ be the fame Perfon's, and 
taken for the Duty by the fame Pcrfon, 
or by his Diredion. 250 

If the Lord diftrains the Beafts of his Te- 
nant for Rent, and afterwards diftrains 
the Beafts of a Stranger for the fame 
Rent, there can be no Recaption. 251 
If the Lord diftrains his Tenant, and peixi- 
ing that Plea the Lord Commands his 
Servant to diftrain again, the Tenant 
(hall have Recaption. 251 

So if the Lord had by any aft fubfequent 
agreed to the fecond Diftrefs. 252 

But if there be no fuch precedent Com- 
mand or fubfequent Agreement, the 
Tenant is left to his Aftion of Trefpafs 
againft: the Servant. 252 

It A. and B. are once diftrained, and a fe- 
cond Diftrefs is taken for the fame Duty 
againft A. alone, a Recaption lies. 253 
But if the firft Diftrefs had been againft A. 
the Tenant alone, and the fecond againft 
A. and 5. a Stranger, Square. 253 

If a Diftrefs be taken for Rent, and a Re- 
plevin, and pending the Suit another 
Gale becomes due, and Diftrefs taken 
for that Gale, no Recaption lies. 254 
C c Unlcfs 



Table of the Principal Matters. , 

Unlefs the Tenant plead Hors de Jin Fee to 

the firft Gale. Page 254 

It lies before Avowry. 255 

RecorJari. 

Form of the Writ of Re€crdari. 1^ 

DiSerenee between i'<0ii^ and Rtecrdm* i3t^ 

Replevin by Writ ot Plaint removed by 
. Recordari. 129, 130 

Plaintiff may remove a Caufe without 
Ihewing Caufe out of County Courty 
Defendant cannot . 132, 142, 143 

But neither PlaintjifF nor Defendant can re- 
move' <xit of the Lord's Court .widiout 
Caufe. 135, 144, 145 

Recardari can't remove a Record out of a 
Court of Record, it ought to be by Ha- 
bias Corpus or Certicmrt j but- if they 
obey the Writ which they needed not, 
they ought not to proceed aft«-. 151 

The fuperior Courts have no Authority to 
proceed cm a Record in Replevin re- 
moved by RecorJari, without a Writ 
. ^od coram vobis^ (Si. Alitir if by 0^- 
tiorarL 153, 154 

Where Pefendant fued Recordari in a diffe- 
rent CwSftty from the Place of the Cm)- 
tion> yet rkt Plaint was removed, f 42NI 

Reliif. 
* Two SortSr proper and improper,: 8 
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Tafde 6f th€ Principal Matfe^^ 

Replevin, 

Jlcprcirin, what. ' i%^ 58 

, At Common Law a jtifticiaf Writ. 60 

iTwo Things complained of in it, viz. the- 
Taking and Detention. - 61 

Muft Jri-incipafly confider wj^ether the Cap- 
tion be juft or not. . 61, 62 

The Replevin by Pfaint introduced by the 
Statute of MarWr. c. 2 f. 68, 69^ 

iVhetc Fi'echold came in queftion, the 
C(i\hity C6urt could not proceed; but 
Ais v^s remedied by fTefi. 2. ^. 2. which^ 
g^Vfe the t)cfendatit aJ^i?W. 70 

Muflr be executed by tht Sheriff even in 

his own Cafe. iSg 

' "S^^here in Replevin the Pkce k material. 

' 256 

. Fci" ^hM Kepltom fieSy ahUn what Cafes. 
f orChobBs I hat^ *i abfolute Property in. 

If the Property be only pofleffory or qua-* 
* Med, but then the Replevin; muft be 

'^ fp^ctel. 158 

If A. tiltes my Goods by Command of B. 
Replevin lies a^irift both. 158 

Jf my ILeffor diftrains my Tenant, I may 
put my Beafts in Pound inftcad of my' 
Te*iaHt\ and itpfevy them as tf takea 
at firft. 158 

Several cannot join lA Repfevki where the 
PM^erty is leverai. * 159c 



Table of the Principal Matters. 

It lies for Beads Fera Natura^ if reclaimed 
and taken out of my Poffeflion, or if 
they have Animum revertendi. P^e i6o 

Lies not for Goods taken in £xec;ution by 
a fuperior Courts aliter if by an infetior 
Court. i6r 

Lie* for Executors for the Goods of thci> 
Teftator. 163 

For Hufband alone for. the Goods qf his 
Wife taken wHilft ftie was. Sole. ^ 163 

Lies for Sow and Pigs, tho' the Pigs far- 
rowed after the Sow was taken Damage 
Feafant. 163, 164 

Lies not for Charters relating to the Inheri- 
tance, for they defcend to the Heir« 164 

Nor for Goods taken in foreign Parts. 164 

If Beafts are taken in one County; and car- 
ried into another, it lies in either County. 

165 

Lies not againft the King where he is a 
Party. j6z 

No Replevin of Goods taken upon a Con- 
viftion. 256 

Re/cue. 

If i Diftrefs be taken without Caufe, diA 
Owner may refcue them before they are 
impounded, not after. 53 

But a Stranger cannot. 53 

After, the Cattle are impounded without a 
Caiife, if the Owner finds the Pound 
unlocked, he may refcue. 53 

3 Retern$ 



Table of the Principal Matters. 

Retorno Habendo. \ . 

In Pleas in Abatement/ Defendant muft 

* make Conufance for • a Return, or he 

leaves a Right in the Plaintiff to retain 

the Diftrefs. Page 170 

Wherever the Defendant avows and hath 

' Judgment in his Favour, he (hall have a 

' Return. ' '228 

Wherever the Defendant pleads Property in 

' 'Jhdmfeif or a Stranger, and it is founds 

he Ihall have a Return irreplevifablc. 

* , 229, 238, 239 

But if he pleads Property in the Plaintiff 

and a Stranger,. he Ihall have no Return. 

' 238, 239 
So on Defendant's traverfing the Locus in 
moy he ihall have no Return tho' the 
tffue be found for him, without a Co- 
nufance or Avowry made. 230 
If the Lord refufe a Tender of tlie Rent 
before the Diftrefs impounded, he (hall 
, not have a Return. - 231 
If Plaintiff be nonfuited before he counts. 
Defendant Ihall have Return. 231 
IPut if he be nonfuit after counting. De- 
fendant muft avow to have a Return. 

232 

Upon Nonfuit of the Plaintiff, the Return 

was never irreplevifablc at Common 

Law. 232 

But this being inconvenient was remedied 

by the 5/^/. of fTeft. 2. c. 2. which 

Cc 3 gives 



TaWc of tliifi Piincipal Matt^rs.^ 

gircs the Writ of fccond Pelivcrancc 

U the Defendant in fecond Peliyerance 
hath judgment,* whether by Nonfuit of 
the Plaintiff, by Abatement of the Writ, 
or by Difcontinuance of the Pk^ the 
Defendant flialj bare Return iaejpJevif 
lable. 336 ' ' 

If the Writ abat€ by Miftake of tlje.O^- 
cer, Dcfendaat ihall ^pt haye Jletun> 

But it is otherwif^ if the Wric abate by 
the Mifinformation of the Plaintiff, for 
there (hall be a RcitUM, but nofi irirejjljjr 
vifable, 3^40 

tf the Plaintiff confeffcth the Defendant's 
Plea to the Writ, Pefeftdant (hall Ijayo 
Rqturti, but not ii;repleyifablc. ^ ;{^o | 

Where Refprno Haieiidg fljall go iagamfl: 
Pledges Cattlp. ^^42 

Scire Rid as. 

Scire Facias the proppr Prqc^fk. to ^fing i|ff 

the Pledges in Replevii*. 76,^43 ' 

Need not. be returned to entitle tl^e JP^^t^ 

to a Capiat in Wither nflfn* 1.16, i^z | 

If on the Retorno Hahendo againft the y 

Ple4gss, Cattle, ihp Shq-iff retj^^jyip^ | 

a Scire Tacias ilT^f.s- g*f^4? Vicp^fime^, iffe \ 

reddat ei tot averia^ &c. 2-^2^,^44 jj 
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TaibJe of the Principal Mattx:rs. 

Second Deliverance. 
Given by the Stat, of Wefim^i. c. %. Page 

A Wnt'^udictai. ,234 

The F6rm -of it. . ,. . 2^5. 

Second Deliverance is ?k Super fedeas to tjie 

. Reiorno.Habendo^ if it come before the 

" ;^^grn made ; if after^ it is in the Na- 

' tyre of a new Replevin. * 237 

^bere 11 Witberfiam. iffqes on a Rei$rm^ 

] Hahenda on a Nonfuit, the fecond De- 

^ Jivqranc€ muft not. be fued of the Beafts 

^*. deliyered in JVitbertumj but of the 

^ ^fiteafts firft taken. 1 2 o, 2 j;, 2 3 8 

Second .Cjeliverance i$ not gcantabk in Cafe 

of a Mpnfuit for Rent^ after Avowry 

■ fince the Statute of 17 Car. 2, 247 

Seifm.. 

Seidn neceflary to be laid in Avowry at 

Law; and on thp Statute. 183 

HoW fuch Seifin differs from the Seifin laid 

■ in real Aftions. 154 
Ei^efehdant may deny the Seifin which tra- 

verfes the Tenure laid in the Avowry. 

185 
Seifin laid in Defendant, or thofe que Eftate 

he hath in an Avowry for Rent on a Gift 

in Tail. 185 

In whom Grantee of a Rent-charge fhall 

lay the Seifin. 187, 202 

^•'. Cc4 If 



Table of the Principal Matters. 

If Leflee for Years diftrdns the Beafts of a 
Stranger, he muft lay the Seifin in his 
Leffor. ^agt 1 88 

If a Termor avows for Rent on his under 
lenant by Deed indented* he need ndt 
lay a Seifin. i$8» (89 

Mttr if by Deed Poll or Parol, ifor tb« 
a Seifm mufl: be laid. 188, 189 

If he diftrains Cattfe Damage Teafanty and 
the 0)¥ncr brings Trefpafs, he muft \xf 
a Seifm. 190 

Avowant for Damage Feafanty lays th< 
locus in quo to be his folum & likerum 
Tenementum^ he need not lay a Seifin. 191 

AUter of the Tenant who poffcffes it jure 
alieno. , 1. iq% 

If the Termor brings an Aftion for the 
Trefpafs, in that* Cafe His PofTdfion is 
fufficient without laying a Seifin. ^ 19^ 

Tenant in Fee, in an A<5lion of Debt a- 
gainft his Lefifce for Years, need not lay 
a Seifin. ' , , 194 

AUter if it is not on his' own Dcmife, but 
as Aflignee of the Reveriion. - ^95 
The Statute of 9 Geo* 2. c. 13. and 
25 Geo. 2. c. 13. relating to this Matter, 
of laying a Seifin in Fee, arjd deducing 
the Title. 189 

Services. 

Services by the Feud,, of two Softs, MUir 
{ary or Miniftcrial. . , .2 

Non- 
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Table of thePrincipal Matters. 

Nmi*p6rforfna&C|e i incurred. a'^JETorGcitum ot. 
: the F^iid;: • Page 2 

If the Lord encroaches on the Services 
paid by the -TenJlnt, haw the Tenant 
: may avoid them in a Plea to the Lord's - 
Avowry. a 18' 

How he may avoid fuch Incroachmcnt:by 
Writ or by Phdht. 218,^219- 

\ Sheriff. 

May comtnaiid his ]&aS^ta repld^y Beads 
' out of his Court.^ . 69 

H© ought to take Pledges de profequendo 
fcf de Retorno Hdbenddy whether the Re- 
plevin be by Writ or by Plaint. y^ 
On taking BJedges he ought tomake De- 
• Hverance. i ^ 7^ 
If a Diftrefs be taken out <£ ^XXbtrifhaC 
impounded in it, he' ttiay- mSake^ Deli- 
t' voance without a previoiis Warrant. 77 
May break open Houics to eteciite a Rc- 
L. pleviri if denied Entrance. - 7ft 
Where the Suit is bjr Writ, and the Sheriff 
. exedites the Replevin before tht' Alias 
fcf Pluries come to him, he may hold 
: Plea himfelf. 80 
tJnlefs the Alias Replevin contain the 
Claufe V£l Caufasn nobis fignifices^it is 
Vicentiel^ and the Sheriff may proceed. 

81 

The Pluries Replevin always determines 

the Sheriff's Power. 8f 

If 
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TaUedf tlvFiimdipallllatfi^ 

If the Fkba^ff^bi Noiiliiit» «d al^mi^ 
H^b^do awarded, and the SheriflTlevks 
Goodd on!a mAmum^ and^ won't de-^ 
liyer them ta the Defendant^ an Aftion 
lies; • . fige io8 iST. 

Cannot return to a Pone that the Caufe is 
'riot true. 133^/. 

Ganescecute a Replevin tiiough in his own 
Cafe, bccaufc the Suitors are Judges. 

If on a Retcmo Habendo againft the Pledges 
^ Ca&le ise- ntura Htk lie is anfwerabkl 

( kimfeif by the Statute. 243 

^ender^ 

ybA be made before SmfcNihding^t <»> the 
Detention not unlawful. . 62 

Miifb be tli^ded cothe Xxrd himfelf, andl 
not to tbfi Bailiff. ^3 

Defendant ittsr forrt^Hy; oUigcd to prove 

- ai fiifficiM* Tender :j&s(?/i«rflr. 64, 6^7! 
jtod on fuch Proot thtf t/ond m^ht-wage 

'. Iits Lam . Sg 

Burthkis now changed' ii*Q ar Trial by a 

: ittryi 1 v . ; 6j 

Though there be Judgment of a Rehim 
• : irrepleyifeble, yit if the Plaintiff ttncbf 

- the,-B^:Xoi' w^ich^ th&' Diftte&Maras 
takm« fhcirfe&adant ought C6.ncft6r€f 

• the Bealfs. 236 

; • — .J ,:,. • -J • •■♦ \-.: • . ■■: '^T 

^ . '^riverfe. 



Taye of the Fiincipal Matters.' 

t > ^raverfe. 

The Caufe afligned in a Pone or RemMri 
\far Removal is aof taraverfeble. P^^^f 

Wh^ the Defjendaist iq Replevii^ ptea^s 

ia Abatement of the Writ, aad makes 

Conufance, the Conufance is not tra- 

verfable. 171 

In a Juftificarion for Damage Feafant^ the 

.. Plaiooff may trarerfif. t^f P^fisipd^rttV 

If ^vowant Ihould lay the Taking in ano- 
ther Place than the PlaiptiflF hath done, 
without traverfing the* Place in the De- 
. ^laration, it woul^ Jd^-^a^^:'. ^95$ t^gfi 
I IjVib^rQ ji^s-TiBnvire is.traveffobk. 215 

! tfAthe Tenure be by Renti" the^^«/w«rof 

•^ tj^e. Reift is -q^t B-averfiblft. : . 2 »€ 
The whole T^eiHwre vU. noc^ tgftVerfftWei %i 7 
Ti)e Seifin of the ^kinmm ^ ib$ 'Ser%ites 
. i^.traveifa^^ wiwretb^y.wecpgailicd'byL 
. p.ncroachment or Coertion. 2.17 

l&pt >?rhere GfetOio^d' byj.tfes vwlurtauy Pay:> 
. mentofctheTenant, 211 ft 

l^ixqcigl whfare: obttlined by. the Vflkuitary 
.. Payment of one who could not c^harge 

&i^. , . t ... a2o 

Qr wh(?re: thd ypFy Tieniant' bath the D^d 

whereby they were referved' in his Fc^- 

I Oa 
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Tabic of the Principal Matters^ 

On Avowry the Tenanc fhall not plead ne 
ungues feifie de Services generally, for 
this amounts to a.Travcrfc of the Te- 
nurc. ; *^ Page ZZ2 

No Scifin of Services trai^crfkblc but of 
Tuch as are laid in. the Avowry- , 222 

Or thoft of i higher Nature Which are in- 
cluded. • . •'\ 223 

. Wager ,of .Imw. ; . 

Wherever in former Tinies. a Tender was 
proved, the Lord might wage his Law. 

* ^5 

Withernam. ^ : _ 

Part of the 2>x talionis. 9^ 

Twofold in the County Court and Courts 

above. 92 

In the County Court if the BaliiflT return 

Elongata^ the Withernam did not iflue 

before the Sheriff held an Inqueft. 93 
In the Courts above it iffues on the Sheriff's 

Return. 9g 

Could not iffue on a Sdggeftion. 95 N, 
It iflues out of the Court where the Pluries 

is returnable, and not otit of Chancery. 

95 
Therefore if Eiongata be returned on the 

jllias into Chancery, it iflues out of 

Chancery* and is returnable in B. R. or 

C.B.' 95 

Form of Withernam. Q/?t ^^ 

. ^Vot 



Table oF the Ptincif^l Matters. 

Not Vicmtiel^ 'therefore • an Attachment in 
Ac Writ. : Ta^e^ 

Unlefs it be con^menqid by Pliint. '9S 

Sheriff's G?^/tfi in 7^f/i5«r»^i», muft be ia 
'Writing^' -■ ■' ; ' ' * / * 09 

It recites the C^ufe the Sheriff 'returns why 
he cannot replevy. lo^ 

Where there /fliall bc^Jt^omUas in the 
Writ. iot 

If xhe Sheriff return Nf% &c. Capias and 
Exigent goes. 106,112 

If the Defendant appear on the Pluries^ he 
may gage Deliverance, and the Wither^ 
nam fliall not go. 107 

So if he plead Non cepit^ or that the Cattle 
are dead in Default of the Plaintiff. 114 

Or Property in himfclf. 115 

Or makes Conufance as Bailiff and prays 
in Aid. 115 

But if he does not gage Deliverance, a 
fVitbepiam goes, or a Capias for the 
Contempt. 106 

If the Sheriff levies Goods of the Plaintiff 
in Witbemam^ after a Return awarded 
on a Nonfuit, he fhould deliver them to 
the Defendant, or an Aftion lies. 107 N. 

In B.R. Cattle taken in Withernam are 
delivered to the Plaintiff by the Ufage 
of the Court; aliter in CB. and the 
Reafon thereof. 107, 108 

Withernam is either an original or a judi* 
cial Writ ; in the firft Cafe it is only a 
Penalty quoufque Defendant gages Deli* 

veranccy 
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Bu!iBURy*s Reports of Cafes in the Court 
of Exchequer, from the Beginning of K. 
Gecrge the Firft, until the fourteenth 
Year of the Reign of K. George the 
Second, with the Approbaltion of the 
Lord Chancellor and all the Judges. 

Andhews's Reports of Cafes in the Court 
of King's B«ich, in the Reign of his 
prefent Majefty K. George the Second. \ 

Precedents in Chancery: Being Cafes in j 

the High Court of Chancery in the 
Reign of K. fTill. 3. Q. Jme^ and K. 
George the Firft, 

Lucas's Cafes in L|W and Equity during 
. the Time Lord Macclesfield prefided in 
the Courts of King's Bench and Chan- 
cery. . '.' 

J'bis is cited in Mr. Viner*s Abridgment; 
as lotb Modern Report: 

Yelverton's Reports of fome fpecial 
Cafes, in the King^s Bench, from the 
44 EJiz. to the 10 James the Firfl. 

MosELY^s Reports of Cafes m the High 1 

Court of Chancery during the Time of 

- the late Lord Ch^pccHor Xi«g. 

Afts of Parliament and Abftrads of Ads 
of Partlamerlt for feveral Years paft, on 
fuperfihe Paper. 

Appeals to the Houfe of Lords, with the 
Manufcript Indorfements and priirate 
Afts of Parliament for fettling Eftates 
of the Nobility, fc?r. * 



